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NOMINATION OF THOMAS B. GRIFFITH, OF
UTAH, TO BE CIRCUIT JUDGE FOR THE DIS-
TRICT OF COLUMBIA CIRCUIT

TUESDAY, MARCH 8, 2005

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:38 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter,
Chairman of the Committee, presiding.

Present: Senators Specter, Hatch, Leahy, and Feingold.

Chairman SPECTER. Good morning, ladies and gentlemen. The
Judiciary Committee will now proceed on the nomination of Thom-
as B. Griffith to be United States Circuit Judge for the District of
Columbia.

Senator Hatch, our distinguished former Chairman, has commit-
ments imminently, and we will hear from him first as he makes
the presentation of the witness and nominee. Senator Hatch?

PRESENTATION OF THOMAS B. GRIFFITH, NOMINEE TO BE
CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT,
BY HON. ORRIN G. HATCH, A U.S. SENATOR FROM THE STATE
OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman. I appreciate
your courtesy to me, and, Senator Leahy, the Vice Chairman, I ap-
preciate both of you. I do have to leave for a few minutes to make
a presentation before one of the committees, but I will come back
for the remainder of the hearing.

Mr. Chairman and Senator Leahy, it is my pleasure to introduce
to the Committee Thomas B. Griffith, whom the President has
again nominated to the U.S. Court of Appeals for the District of Co-
lumbia Circuit. Tom is a constituent of all of ours, but certainly of
mine, currently living in Utah, though he was born and raised back
here in the East.

Most members of the Committee should be familiar with Mr.
Griffith, both because he had a hearing in November but also be-
cause he worked here in the Senate as legal counsel from 1995 to
1999. I think he will make a fine addition to the D.C. Circuit, and
as the chief legal officer of the U.S. Senate, Mr. Griffith rep-
resented this institution, its committees, members, officers, and
employees on a vast array of legal matters, including representing
the Senate in litigation relating to our constitutional powers and
privileges. He advised the Senate committees about their investiga-
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tory powers and procedures and represented the Senate’s institu-
tional interests in the impeachment trial of President Clinton, the
line-item veto act litigation, and in numerous Committee investiga-
tions. Mr. Griffith’s legal experience in the Senate has prepared
him well for the bench and has arguably better training for the ju-
diciary than many and perhaps most other categories of legal expe-
rience. His work here required him to be nonpartisan in a some-
times highly partisan environment, and by all accounts he did a su-
perb job. Mr. Griffith consistently exercised sound judgment, objec-
tivity, and fairness. I emphasize this because these are qualities
that are essential to service as a Federal judge.

But do not just take my word for it. Prominent Republicans and
Democrats have said so as well. Mr. Griffith’s former law partner,
Richard Wiley, of the firm Wiley, Rein & Fielding, wrote that the
nominee before us today is “an outstanding lawyer with keen judg-
ment, congenial temperament, and impeccable personal integrity.”

Seth Waxman, who we all admired, who served as Solicitor Gen-
eral during the Clinton administration, said that he not only has
the “highest regard” for Mr. Griffith’s integrity, but that he would
“stake most everything on his word alone. Litigants would be in
gogd hands with a person of Tom Griffith’s character as their
judge.”

Fred Fielding, White House counsel to President Reagan and
former Chairman of the American Bar Association’s Standing Com-
mittee on the Federal Judiciary, has described Mr. Griffith as “a
very special individual and a man possessed of the highest integ-
rity. He is a fine professional who demands of himself the very best
of his intellect and energies.”

Again, on the Democratic side, President and Senator Clinton’s
personal counsel David Kendall has this to say: “The Federal bench
needs judges like Tom, an excellent lawyer who is supported across
the political spectrum.” Mr. Kendall said Mr. Griffith “has the in-
tellect and judgment to be an excellent judge.” I think we all get
the point.

Mr. Griffith has been a dedicated public servant and has dem-
onstrated the sound judgment and temperament necessary to be an
outstanding Federal appellate judge. He stands in a distinguished
line of other members of the Senate family whom the Senate has
confirmed to various U.S. Courts of Appeals, including Dennis
Shedd, Sharon Prost, and Stephen Breyer, each of whom served as
chief counsel to this Committee.

Mr. Griffith’s private law practice complements his public serv-
ice. After graduating summa cum laude from Brigham Young Uni-
versity and earning his law degree from the University of Virginia,
Mr. Griffith practiced law with a private firm in North Carolina.
Following his service here, he became a partner with the distin-
guished firm of Wiley, Rein & Fielding in Washington, D.C. He
now serves as general counsel for the Brigham Young University,
an international institution in Utah.

Ordinarily, a nominee with this combination of public and pri-
vate sector legal experience and personal character and integrity
would face a smooth confirmation process. As I described to the
Committee last November, there seemed to be but two stumbling
blocks, if you can even call them that. First, a series of errors left



3

his bar dues here in the District of Columbia unpaid for a few
years. He has taken responsibility for this mistake. He does not re-
call the D.C. Bar sending him an invoice nor do they recall sending
it to him for his dues at the end of his service as Senate legal coun-
sel. And then he assumed his law firm was paying his dues, as it
did for all the other lawyers. That was unfortunate. It was an un-
fortunate combination of errors, but that is all they were—errors.
He certainly did not intentionally neglect to pay his bar dues and
indeed promptly paid the back dues when he discovered the prob-
lem. The D.C. Bar administratively, I am informed, suspends more
than 3,000 lawyers each year for late payment of dues, and they
allow them up to 3 years to get those dues paid.

Legal ethics experts and former ABA Presidents confirm that
such an administrative suspension is different than the disciplinary
suspension that results from a lawyer knowingly refusing to pay
dues. In the words of former White House counsel and appeals
court Judge Abner Mikva, “this is a whole lot of nothing.”

Second, some have asked whether Mr. Griffith was required to
take the Utah Bar exam in order to serve in his current capacity
as BYU general counsel. The simple and straightforward answer is
no, so long as when he gives advice or pursues activities that can
be called the “practice of law” he does so in conjunction with a
member of the Utah Bar. And he had four members of the Utah
Bar advising him on Utah issues.

The executive director of the Utah Bar wrote this Committee last
year to say that those who follow this advice “are not engaged in
the unauthorized practice of law.” To my knowledge, no one has
even suggested that he has done anything but scrupulously met
this standard.

That conclusion was reaffirmed to me in a letter from no less
than five former presidents of the Utah State Bar Association. In
addition, the ABA itself thoroughly examined Mr. Griffith’s record
and concluded he is qualified to serve on the Federal bench.

Mr. Chairman, I would like to place in the record a letter from
the Association of Corporate Counsel that notes, among other mat-
ters, that “General counsel and other in-house counsel are often
asked to serve their employers in a jurisdiction where they are not
admitted to practice, whether such a practice is sanctioned by the
local bar or not.”

James Jardine, a prominent Salt Lake City attorney who served
as Special Assistant to Attorney General Griffin Bell during the
Carter administration, has described Mr. Griffith as “a skilled,
thoughtful, experienced lawyer.” One of Mr. Jardine’s comments
struck me as particularly relevant to Mr. Griffith’s potential service
on the bench. Mr. Jardine said, “He is extraordinarily thoughtful.
His intelligence is tempered by his judgment.” Now, that echoes
our own colleague, Senator Christopher Dodd, who said that Mr.
Griffith served here in the Senate “with great competence and skill,
impressing all who knew him with his knowledge of the law, and
never succumbing to the temptation to bend the law to partisan
ends.” To me, that speaks volumes about the very qualities most
important for judicial service.

The D.C. Circuit has had three vacancies for some time. The po-
sition for which Tom Griffith has been nominated has been open
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for more than 5 years. This important court needs this good man
to serve, and I hope the Senate will treat someone who has served
among us with all the respect and dispatch that he deserves.

Now, Mr. Chairman, I have known Tom Griffith for a long, long
time. He is as fine a man as I know, and he has got judgment, abil-
ity, strength of character, is a great family man, and I think would
be a great balancing force on the Circuit Court of Appeals for the
District of Columbia and would work with Democrats and Repub-
licans alike on that Committee to see that justice is done in a way
that it should be done. And I just could not have a higher opinion
of anybody that has come before the Committee. So I hope the
Committee will act forthrightly and quickly on this nomination so
that he can begin the service that I think all of us will benefit
from.

Thank you, Mr. Chairman, for allowing me to go forward.

Chairman SPECTER. Thank you very much, Senator Hatch.

Senator Bennett, we are going to spare you two opening state-
ments and permit you to join in the introduction of Mr. Griffith to
save you a little time, which I know you can use.

Senator LEAHY. Even though I know, of course, both Senators
want to hear our opening statements, I absolutely concur with the
Chairman. I have been in the position that Senator Hatch and Sen-
ator Bennett are, and you hear all the things, and I think as—I ab-
solutely agree with you. As a matter of courtesy to two well-re-
spected colleagues, we should allow them to go forward.

Chairman SPECTER. Well, Pat, I am sure Senator Bennett will
read the record and check on what we said.

Senator LEAHY. He can hardly wait.

[Laughter.]

Chairman SPECTER. Senator Bennett, the floor is yours. Thank
you very much for coming, Senator Hatch.

Senator HATCH. Thank you.

PRESENTATION OF THOMAS B. GRIFFITH, NOMINEE TO BE
CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT,
BY HON. ROBERT F. BENNETT, A U.S. SENATOR FROM THE
STATE OF UTAH

Senator BENNETT. Thank you very much, Mr. Chairman and
Senator Leahy. I appreciate your courtesy and your willingness to
listen to a non-lawyer on this subject.

My senior colleague has outlined in appropriate fashion the his-
tory and legal background of Tom Griffith and the qualifications
that he brings to this particular nomination. I want to simply take
you back to an experience through which we all went that is prob-
ably one of the truly historic moments in the history of the United
States Senate. For only the second time in American history, we
had an impeachment trial in the Senate, and I remember the ses-
sion that was held in the old Senate chamber where the Senate got
together without the benefit of television cameras to discuss this
situation. And each side had its spokesman that talked about the
situation in which we found ourselves, and it was not a surprise
that the first spokesman on the Democratic side was Senator Byrd,
who has a position as the Senate historian, who talks about the
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Senate as an institution about as well and thoroughly as anybody
can.

I remember very clearly Senator Byrd’s comments about the case
that was before us. I cannot guarantee that these were his exact
words, and there was no record taken that I know of, so we will
have to depend on my memory. But he spoke of the overall case
as being toxic. And as I recall, he said it has dishonored the Presi-
dency, it has stained the House of Representatives, and it is about
to do the same thing to us; that the case was sufficiently toxic that
everyone who came in contact with it was either dishonored or
stained or otherwise marked by it. And it was his prediction that
the Senate could not escape that stain.

When the case was wrapped up by the Senate, there was almost
universal agreement that the Senate had come through the experi-
ence unstained and not dishonored, that the Senate had handled
it in a way that brought honor to the Senate and to its leaders.
And I remember the moment when Senator Daschle and Senator
Lott in the well of the Senate embraced and said, We did it, we
got through this very difficult case without bringing dishonor to the
institution. If anything, the institution’s stature was increased.

We all remember those days. They probably will show up in our
various memoirs as the time comes for us to write them. And I go
back to them because the man who stood at the juncture of that
case where both sides would meet and talk about the legal prob-
lems was Tom Griffith. The man who helped advise both Senator
Lott and Senator Daschle, the man who was present on both sides
as difficult legal questions were asked, and who on occasion helped
to calm down some of the stronger partisan impulses, was Tom
Griffith. He has been tested by fire in a crucible that is unique. For
anyone living in American history, no one else has had to go
through that kind of pressure that requires judicial temperament
and understanding of the law the way Tom Griffith did. And the
way he handled that impressed this non-lawyer in such a way that
I recall that experience here today before this Committee. I can
think of no one who has demonstrated judicial temperament under
pressure better than Tom Griffith has.

And so, like Senator Hatch, I am delighted to remind the Com-
mittee that the President’s lawyers in that difficult time, David
Kendall and Lanny Breuer, have both endorsed this nomination.
You would expect those of the current President’s party to be sup-
portive of Tom Griffith, but it is significant that those who were
on the other side in that highly partisan atmosphere have also en-
dorsed Tom Griffith. And I hope the Committee will keep that in
mind as they make their decision. He obviously has my absolute
and total support, and I offer it without qualification or apology.
This is a man who has demonstrated that he has the capacity to
fulfill the requirements of this job in a superb fashion.

Thank you.

Chairman SPECTER. Thank you very much, Senator Bennett. We
appreciate your comments.
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STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Chairman SPECTER. Mr. Griffith, if you will come forward, we
will now have opening statements by myself and, in sequence, Sen-
ator Leahy.

We welcome you here, Mr. Griffith, for this nomination hearing.
I will be brief in my introduction because it has already been cov-
ered in large measure. I am particularly impressed by your being
summa cum laude in your undergraduate days at Brigham Young
University and being on the Law Review. I think academic achieve-
ment is very, very important. The record is already replete with
your professional qualifications.

Senator Bennett has given very substantial detail as to your con-
tribution in the impeachment trial, and I think that was a very,
very important public service. You were intimately involved in the
litigation on the line-item veto, and you have been involved on
Committee investigations, and you have a long list of sponsors who
have come forward to speak on your behalf, which shows the non-
partisan flavor: Seth Waxman, a prominent Democrat; Glen Ivey,
former counsel to Senator Daschle as Leader; David Kendall, per-
sonal counsel to the President; and many, many others. Perhaps a
key accolade was paid to you by Senator Dodd when you got a bi-
partisan resolution of commendation when Senator Dodd said,
“During his tenure as legal counsel, Tom exemplified this philos-
ophy, impressing all who knew him with his knowledge of the law,
and never succumbing to the temptation to bend the law to par-
tisan ends.” And that is quite a tribute coming from Senator Dodd.

There have been some issues which have been raised which the
Committee will look into: the issue of late payment of dues, and I
think that there are extenuating circumstances, as I have gone
through the details of the record, but we will get into those details
where your dues had been paid by your law firm and you expected
them to continue to be paid; on one occasion, you were not notified
of the dues, which was confirmed by the D.C. Bar Association; and
an issue of Utah Bar membership, none of which goes to the essen-
tial qualifications of character or integrity or judicial temperament.

I have maintained my membership in the New Jersey Bar,
awaiting the return to private practice of law, and I worry every
year I am going to miss the date. Sometimes I do.

Senator LEAHY. Don’t we all. Not that you will return, but that
we will all return.

Chairman SPECTER. We have many, many things on our minds,
and if you miss a date, it is not good, but it is not the end of the
world. It does not involve character or integrity or judicial tempera-
ment, the hallmarks of a judge. And the confirmation process,
which I have seen now for many, many years, has accommodated
people who have made mistakes substantially more important,
more serious than what we are dealing with here.

There is a question about your interpretation of Title IX, and I
do believe that there is a solid legal basis for what your interpreta-
tion has been on substantial proportionality based on the statute.
And we will deal with that in the course of the hearing.

Now I am delighted to yield to my distinguished Ranking Mem-
ber, Senator Leahy.
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STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman. Like you, I do also
maintain my bar dues, both in Vermont and in the District of Co-
lumbia.

When we last met as a Committee for a hearing on the nomina-
tion of Thomas Griffith to the D.C. Circuit, it was a somewhat un-
usual hearing during a very, very brief post-election lame duck ses-
sion of Congress, an unusual hearing of a controversial nominee to
the second highest court in the country. I say unusual because we
had a number of President Bush’s nominees pending, relatively
noncontroversial nominees, and had we show as much attention,
we could have very easily put them through and confirmed these
nominees of President Bush’s. And I had urged the White House
and the then Republican leadership in the Senate, but there
seemed to be very, very little interest from either the White House
or the Republican leadership for that kind of progress. It seemed
almost that what the White House wanted to do is seek unneces-
sary confrontation over judicial nominees.

Now, 4 years ago, we had a situation where Senate Republicans
had abused their power. They stopped more than 60 moderate and
qualified judicial nominations of President Clinton’s from being
considered and confirmed. I find it interesting when I hear Judge
Mikva, Abner Mikva, and Seth Waxman all being quoted here, and
this is a reason to go forward. As I recall, when they were making
similar suggestions to a number of nominees of President Clinton’s,
I don’t recall my friends on the other side of the aisle quoting them.
In fact, these nominees of President Clinton’s, 61 of them, were
subjected to, in effect, what has been called a “pocket filibuster.”
Sixty-one of them were filibustered in that sense by not being al-
lowed to go forward.

But, nonetheless, I had a chance to become Chairman for 17
months, and I urged the White House and Senate Republicans to
work with all Senators to fill judicial vacancies, including some
where the vacancy existed for year after year after year after year,
because one or two Republican Senators would object to one of
President Clinton’s—or 61 of President Clinton’s nominees and
would not allow them to even have a vote.

I said I really want to change this, and I pressed forward to put
the Senate in position to confirm 100 of President Bush’s lifetime
appointments to Federal courts. We did this in 17 months. It is ac-
tually a speed record. I don’t know if either Republicans or Demo-
crats have ever moved that fast on 100. I thought we might hear
something nice about it; instead we got vilification and personal at-
tacks.

One I still remember with some wry amusement, the White
House-sponsored person went on a Sunday program saying we are
not moving fast enough and it is because I was anti-Catholic. My
press secretary, when asked about it, said, “Well, the Senator was
at Mass during that program and did not hear the comment,” al-
though the attack was continued by at least one senior member of
this Committee, that senior member not Senator Specter, who was
very happy to see all these judges of President Bush’s going
through.
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But I worry about is that during those 4 years the Senate Repub-
lican leadership abandoned its responsibilities to the Senate in this
regard. They chose instead to be not an independent Senate but act
like a wholly owned subsidiary of the White House in their effort
to turn the Federal judiciary into an arm of a particular ideological
wing of the Republican Party. I believe in an independent judiciary.
I don’t want it to be a wing of the Democratic Party or the Repub-
lican Party. I want it to be independent. But over the last 2 years,
they have bent, broke, or ignored our traditional rules governing
Committee consideration of judicial nominees. They are now talk-
ing about the so-called nuclear option to destroy the one Senate
rule left that allows the minority any protection, in the several
times I have been in the majority something I have strongly sup-
ported to protect the then Republican minority. If you change the
rules to remove this, something that has allowed the Senate from
the time of the beginning of this country to serve as a check on a
powerful Executive—and I might note, for those who seem not to
realize, that almost every President has had judges that they pro-
pose that have not gone forward. George Washington, beginning
with George Washington, he had judges he proposed, and the Sen-
ate said no and that was it.

But I say if you want to change this, you destroy the Senate. You
undermine the independence and the fairness of the Federal judici-
ary, but you also roll back the checks and balances—checks and
balances that all Americans rely on.

Just last week, the new Senator from Colorado sent a letter to
the President urging that we join in common cause on these mat-
ters. I mention this because he has voted for every single one Presi-
dent Bush’s nominees. He suggested the President make a show of
good faith by ratcheting down the conflict by withdrawing divisive
judicial nominations on which the Senate has previously withheld
its consent. It was a sensible suggestion that was rejected out of
hand by the White House which seeks absolute authority and ex-
pects the Republican majority in the Senate to go in lockstep be-
cause they say so. It does undermine the checks and balances that
have served us well for over 200 years.

Now, unlike the many anonymous Republican holds and pocket
filibusters that kept those 60 of President Clinton’s qualified judi-
cial nominees from moving forward, the concerns about Mr. Griffith
are no secret. Mr. Griffith knows full well my concern that he has
not honored the rule of law by practicing law in Utah for 5 years—
I am not even going to go into the years in the District of Columbia
where he practiced law without a license. I am talking about prac-
ticing law in Utah for 5 years without ever bothering to fulfill his
obligation to become a member of the Utah Bar. I would assume
the nominee has by now obtained a Utah driver’s license and that
he pays Utah State taxes. But even though he has been practicing
law there since the year 2000, he is not a member of the bar.

I will be interested to learn what steps Mr. Griffith took since
our last hearing to take the Utah Bar examination recently held
in February or to apply for the Utah Bar examination which I un-
derstand is scheduled for this summer. By one count, he has so far
foregone ten opportunities to take the Utah Bar exam while apply-
ing for and maintaining his position as general counsel at Brigham
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Young University. This conscious and continuous disregard of basic
legal obligations is not consistent with the respect for law we
should demand of lifetime appointments to the Federal courts. He
should have taken the bar. He should be a member of the Utah
Bar.

Practicing law without a license or, as the bar calls it, the unau-
thorized practice of law is not a technicality like forgetting to pay
your bar dues. In fact, in some States it is a crime. In Texas, for
example, it is a third-degree felony. It is a serious dereliction of a
lawyer’s duty.

Now, it is a commonplace of American jurisprudence that no one
is above the law. If the American people are to have confidence in
our system of laws, that has to include the lawyers, and certainly
without any question it has to include the judges. So I am hoping
we are going to have better and more coherent and more forthright
answers from Mr. Griffith about the problems with his bar mem-
bership, and I am sure he knows that those are questions he will
be asked. I would expect those answers to start with a commitment
to do what is now long overdue, namely, to take the Utah Bar
exam and become properly licensed to practice law in Utah, where
he has been practicing for the last 5 years.

This hearing marks the third hearing on the President’s con-
troversial circuit court nominations in barely more than a week.
Chairman Specter is affording some of these nominees, including
Mr. Griffith, another opportunity to provide the Committee and the
Senate with additional information and assurance that they have
earned and merit the consent of the Senate to their lifetime ap-
pointment as a custodian of the rights of all Americans. I applaud
the Chairman for that and I thank him for following the proper
order of this Committee. But I must say that the lack of taking the
bar exam is a matter of concern to me. I know that even to our
State courts in Vermont, such a nomination would be rejected out
%f hand for doing that. But we have very high standards in our

tate.

Mr. Chairman, I would ask consent to put my full statement in
the record and also a number of letters and editorials.

Chairman SPECTER. Without objection, they will be made part of
the record.

Senator LEAHY. Thank you.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Chairman SPECTER. Would you stand to take the oath? Do you
swear that the testimony you will give before the Senate Judiciary
Committee will be the truth, the whole truth and nothing but the
truth, so help you God?

Mr. GrIFFITH. I do.

Chairman SPECTER. Do you have family with you today?

Mr. GRIFFITH. I do not, Senator. My wife and three of my chil-
dren are living in Utah. My wife is attending university, and my
children are still in school. Some of them were able to come for my
last hearing but not able to this time.

Chairman SPECTER. In the absence of family, we welcome you to
the Committee.

Mr. GRIFFITH. Thank you.
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Chairman SPECTER. Would you care to make an opening state-
ment?

STATEMENT OF THOMAS B. GRIFFITH, NOMINEE TO BE
CIRCUIT JUDGE FOR THE DISTRICT OF COLUMBIA CIRCUIT

Mr. GRIFFITH. I'll just be brief. I want to thank you, Mr. Chair-
man, for holding this hearing, and thank you, Senator Leahy, for
coming.

I want to thank the President of the United States who honors
me with this nomination, and thank Senators Hatch and Bennett
for the kind and generous comments they made.

And I would also like to take this opportunity to say what a won-
derful experience it is to be back here in the Senate where I have
such wonderful memories of having served with all of you and your
colleagues. I'm pleased to be here, anxious and willing to answer
any questions that you might have of me.

[The biographical information of Mr. Griffith follows:]
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SENATE JUDICIARY COMMITTEE QUESTIONNAIRE
THOMAS B. GRIFFITH

I. BIOGRAPHICAL INFORMATION (PUBLIC)

1. F;l“ name (include axiy former names used).

Answer: Thomas Beall Griffith

2. Address: List current i)lace of residenéé and office address(es).
A‘x_xsv'vcr:

i’lace of residence: Provo, UT v

Office address: Brigham Young Univeksiiy, A-357 ASB, Provo, UT 84602
3. Date and place of birth.

Answer: Tuly 5, 1954; Yokohama, Japan

4. Marital Status (include maiden name of wife, or husband’s name): List spouse’s
occupation, employer’s name and business address(es).

..Answer: Married; Susan Stell; homemaker

5. Education: List each college and law school you have attended, including dates
of attendance, degrees received, and dates degrees were granted.

Answer

College attended: Bngham Young Umvexslty

Dates of attendance: August 1972 to Apnl 1973; October 1975 to April 1978 January to
April 1979

Degree received: Bachelor of Arts, summa cum laude

Date degree granted: April 1978

Law school attcnded: University of Virginia School of Law

Dates of attendance: August to December 1978; August 1982 to May 1985
Degree received: Juris Doctor

Date Degree granted: May 1985
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SENATE JUDICIARY COMMITTEE QUESTIONNAIRE
THOMAS B. GRIFFITH

6. Employment Record: List (by year) all business or professional corporatiens,
companies, firms, or other enterprises, partnerships, institations and organizations,
nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

Answer:

2000 to preserit

2(.)04>to present'

.1>9V96 to present

1995 to presént '

2002, 2003

1999 - 2000

1996 -1999

1999, 2000
1995-99
1939,-'95 _ .
1985 - 39‘
1984

1983

1982 -

Brigham Young Umvcrsnty Assxstant to the Prcsxdent and General
Counsel

Friends of the CEELI Institute. Intcmat]onal Advisory Board

’ member

- Federalist S_&ciegg for Law and Public Policy. Vice-Chairman,

Federalism and Separation of Powers Practice Group.

American Bar Association, Central European and Eurasian Law
Initiative (CEELI). Advisory Board member. ’

United States Secretary of Education’s Commission on

Opportunity in Athletics. Commission member.

Advisory Commission on Electronic Commerce. General Counsel.

American Bar Assocxatmg, Sectlon of Administrative Law and
Regulatory Practice. Ex oﬁ‘iczo Council member.

lecy_, Rein and Fielding. Partner.

'Umted States Senate. Senate I.egal Counsel

Wiley, Rein and Fleldmg Assoc1ate, partner ‘

Robmson. Bradshaw and Hinsen. Associate.

Jonés, Day. Summer associate.

'Umversxtv of Virginia Séhool of Law. R@cearch assistant to
Professor Harvey Perlman.

United States Dggartment of the Intene Summer research
assmtant
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1979 - 82 Church Educational System of the Church of Jesus Christ of
Latter-day Saints. Director of programs in Baltimore, Maryland
area.

1979 Penn: nnsylvania L;fe Insurance Comp . Summer sales assocnate

1978 C Washmggog, DC Temgle of the Church of Jesus Chuist of Lattcr—
day Saints. Custodian.-

7. Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

Answer: No. }

8. Honors and Awards: List any scholaréhips, fellowships, honorary degrees and
honorary society memberships that you believe would be of interest to the
Committee.

Answer:

Edwin S. Hinckley Scholar, Brigham Young University

Valedictorian, College of Humanities, Brigham Young Umvers1ty

Summa cum laude, Brigham Young University

High honors with distinction, Honors Program, Brigham Young University
Member, Virginia Law Review, University of Virginia School of Law

9. Bar Associations: List all bar associations, legal or judicial-related committees’
or conferences of which you are or have been a member and give the titles and dates
of any offices which you have held in such groups.

Answer:

Bar associations: North Caiolina State Bar Association; Bar Association of the District
of Columbia' American Bar Association

Lega]-related committees or conferences: Federahst Society; National Assocmhon of
College and University Attorneys

Titles and dates of offices held in such groups:

a. American Bar Association. From 1996 to 1999, I served as an ex officio Council
Membér of the Section of Administrative Law and Regulatory Practice. From 1995 to
the present, I have been a member of the Advisory Board of the Central European and
Eurasian Law Initiative (CEELI).
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SENATE JUDICIARY COMMITTEE QUESTIONNAIRE
THOMAS B. GRIFFITH

b. Federalist Society. From 1996 to 2002, I served as a Vice-Chairman of the
Federalism and Separation of Powers Practice Group 1 currcntly serve as a Senior,
Adbvisor to that group.

10. Other Memberslﬁp : List all organizations to which you belong that are active
;in lobbying before public bodies. Please list all other organizations to which yoi -
belong.

Answer:
‘Organizations to which I beong that are active ih,lobbying before public bodies:

Aa. Amencan Bar Association
b. The Church of Jesus Christ of Latter-day Samts
¢. Republican Party

All other organizations to which I belong:

a. Federalist Society
b. Rotary International
c. National Assocnatlon of College and University Attorneys

11. Court Admission: List all courts in which you have been admitted to practice,

with dates of admission and lapses if such memberships lapsed. Please explain the

reason for any lapse of membership. Give the same informaation for administrative
bodies which require special admission to practice.

. Answer:
“ Supreme Court of the United States, April, 24, 1995.

Court of Appeals of the District of Columbia and the trial courts subject thereto, March
20,1991, Membership in the District of Columbsia bar lapsed for non-payment of dues

‘on November 30, 1998 due'to a clerical oversight, but was reinstated on November 13,
2001

‘United States Court of Appeals for the Fourth Circuit, February 17, 1988.
North Carolina Supreme Court and all other state trial and appellate courts subject

thereto, September 13, 1985 through July 17, 1992. My membership lapsed when I
moved my practice from North Carolina to the District of Columbia.
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SENATE JUDICIARY COMMITTEE QUESTIONNAIRE
THOMAS B. GRIFFITH

12. Published Writings: List the titles, publishers, and dates of books, articles,
reports, or other published material you have written or edited. Please supply one
copy of all published material not readily available to the Committee. Also, please
supply a copy of all speeches by you on issues involving censtitutional law or legal
policy. If there were press reports about the speech, and they are readily available
to you, please supply them. _ ' ;

Angwer:

Published material I have written or edited (attached):

a.

b.

“Lawyers and the Rule of Law,” Utah Bar Journal, Octobcf 2003, at 12.

“Politics and the Atonement,” in The Rock of Our Redeemer: Talks from
the 2002 BYU Women's Conference 200 (Brigham Young University,
2002). .
“Lawyers and the Atonement,” Clark Memorandum (J. Reuben Clark Law
School), Spring 2001, at 8. Also published as “Lawyers and the .
Atonement,” in Life in the Law 233 (Galen L. Fletcher et al. eds., 2002).

“The Reality of Impeachment,” The American Lawyer, August 1999, at
109. :

Note, “Beyond Process: A Substantive Rationale for the Bill of Attainder
Clause,” 70 Va. L. Rev. 475 (1984).

“How Do We Practice Our Religion While We Practice?” Clark
Memorandum (J. Reuben Clark Law School), Fall 2004, at 13.

Speeches I have given on issues involving constitutional law or legal policy (attaéhcd):

L

- “Congressional Responses to Executive Orders.”. Stitement fo-_

Subcommittee on Commercial and Administrative Law of the Committee
on the Judiciary of the United States House of Representatives, October
28, 1999. ‘

“Resuﬁecting the Non-delegation Doctﬁnc.” Statement as panelist at the
Federalist Society Lawyers Convention, November 1998.

“Remedies for Presidential Misconduct.” Statement as moderator of panel

. at the Federalist Society Lawyers Convention, November 1998,
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d. “Line Item Veto Act.” Statement as panelist in discussion spbusored by
-the Section of Administrative Law and Regulatory Practice of the
American Bar Association at its annual meeting, August 1998.

e : “Disciplining Congress: The Taxing and Spending Powers.” Statement as
:moderator of panel at the Federalist Socxety Lawyers Convenhon,
November 1996.

f. “The Impeachment Trial of President Clinton.” Qutline of remarks. given
at various times and places.

s g. : }Invcstxgatmg the Presndent The Role of the Governnient Lawyer.”
Gwen to the Utah Bar Association, Septcmbct 1999

h. “The Role of 2 General Counsel ** Given to the Provo Utah chapter of the.
“ -+ Ameérican Inns of Court, August 200}

. i “TheRuleofLaw.” GivenataUtah Law Day event sponsored by the
» Attorney General of Utah, May 2003.

"~ J- . Thavegiven variations on and combinations of two speeches titled,
© “Lawyersand the Atonement” and “Practicing Reh gxon While Practicing
Law.”

"k “Ethical Perspectives fbr- Perilous Times.” Panel spoﬁsored by the»Dallas,
Texas chapter of the J. Reuben Clark Law Society, October 2001.

L Thave participated in panel discussions discussing my work on the .
Secretary’s Commission on Opportunity in Athletics (Title IX
Commission) sponsored by the National Association of College and

~University Attormeys (June 2003) and the National Colleglatc Athletic
’ Assocxahon (April 2003). '

13. Health: What is the present state of your health? List the date of your last -
physical examination.

Answer: Lam in excellent health. My last physxcal exammatxon took place on March
24, 20()4

14. Judicial Office: State (éhronologiéally) any judicial offices you have held,
whether such position was elected or appointed, and a description of the jurisdiction
of each court.

Answer: None.
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15. Citations: If you are or have been a judge, provide: (1) citations for the ten
most significant opinions you have written; (2) a short summary of and citations for
all appellate opinions where your decisions were reversed or where your judgment
was affirmed with significant criticism of your substantive or procedural rulings;
and (3) citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, please provide copies of the opinions.

Answer: I am not nor have I been a judge.

16. Public Office: State (chronologicaily) any public offices you have held, other -
than judicial offices, including the terms of service and whether such positions were
¢lected or appointed. State (chronologically) any unsuccessful candidacies for
elective public office.

Answer: I have never been a candidate for elective public ofﬂ_ce.: I‘hav‘e held two
appointed public offices:

Commissioner, Secretary of Education’s Comxmssmn on Opportunity in Athletics (Title
IX Commission), 2002 - 03.

Senate Legal Counsel of the United States, 1995 — 99.

17. 'Legal Career:

a. Describe chronologically your law practice and experience after graduation from
'law school including:

1. whether you served as clerk te a judge, and if so, the name of the judge,
the court, and the dates of the penod you were a clerk'

2 whether you practiced alone, and if so, the addresses and dates,
3. the dates, names and addresses of law ﬁrms or offices, companies or

governmental agencies with which you have been connected, and the nature
of your connection with each.

Answer:
1. T have not served as a clerk to ajudge. 7

2.. I have never practiced alone.
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3.

August 2000 to the present. 1 serve as Assistant to the President and General Counsel of
Brigham Young University, A-357 ASB, Provo, UT 84602.

April 1999 to August 2000 Iwasa partncr at Wlley, Rein and Fleldmg, 1776 K Street
'N w., Washmgton, DC 20006,

March 1995 to March 1999, I served as Senate Legal Counsel of the United Statcs 642
Hart Senate Office Building, Washington, DC 20510.

December 1989 to March 1995. Twas first an associate (1989-93) and thena partner
(1994—95) at'Wiley, Rein and Fielding, 1776 K Street N.W., Wasb.mgton, DC 20006.

May 1985 to December 1989. I was an assocxate at Robinson, Bradshaw and Hinson,
101 North Tryon St., Suite 1900, Charlotte, NC 28246.

17.b.1. What has been the general character of your law practxce, dmdmg itinto
penods with duites if its character has changed over the years?

Auswer:

1985 General practice at a full-semce corporate law firm: h'ansactlonal
: securities, corporate govemance and litigation work. v

1986 - 89 Corporate, commercial, securities, and employment htxgatlon.

1989 -95 Environmental insurance coverage litigation and regxxlatory investigations.
1995-99°  Legal matters related to the United States Senate. Primary focus wason
’ © . Senate investigations, the work of Senate committees, the defense of Acts

' of Congress, and the nnpeachn)ent trial of President Chnton

1999-2000 Work of congressional commissions, ; mtellectual property litigation, and
) ' environmental insurance coverage lmgatxon C

2000 present ngher education law.
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17.b.2. Describe your typical former clients, and mention the areas, if any, in whlch
you have specialized.

Answer:

Description of typical former clients: While in private practice, my clients were typically
businesses involved in disputes over their corporate governance, transactions with other
entities, employment matters, or in need of legal assistance to respond to regulatory
investigations. Examples include a national accounting firm that was the target of an
investigation by the federal Office of Thrift Supervision, insurance companies that
underwrote liability policies to manufacturing entities held responsible by government
agencies for the cleanup of environmental contamination, and employers whose |
employment practices were.challenged under state tort law and federal civil rights laws.
While serving the Senate, my clients were typically Senate committees conducting -
investigations, the Senate itself in litigation over its powers, or, in the case of the
impeachment trial of President Clinton, creating processes that were fair and complete.

Areas of specialization: Insurance coverage disputes, employment law, and
‘congressional investigations.

17.c.1. Did you appear in court frequently, occasionally, or not all? If the frequency
of your appearances in court varied, describe each such variance, giving dates.

Answer: From 1985 until I became Senate-Legal Counsel in 1995, I appeared in court
occasionally. As an associate at Robinson, Bradshaw, and Hinson from 1985 to 1989, I
appeared in four trials in state court and one trial in federal court. I also made
appearances in state and federal court on motions. As an associate and then a partner at -

. Wiley, Rein and Ficlding from 1989 to 1995, I appeared in one trial in Superior Court of
the District of Columbia and in a state habeas corpus proceeding in Virginia. During that

-time, I also made appearances in state and federal courts on various motions. Since that -
time, as T have become the head of legal offices, first as Senate Legal Counsel and now as
general counsel at Brigham Young University, the number of my court appearances has
diminished significantly. As Seriate Legal Counsel, I argued the Senate’s position on the
constitutionality of the Line-Item Veto Act in federal district court ini Byrd v. Raines, 956
F. Supp. 25 (D.D.C. 1997), and in City of New York v. Clinton, 985 F. Supp. 168 (D.D.C.
1998). As general coungel at Brigham Young University, I have made no court
appearances.

17.c.2. What percentage of these appeara:ices was in: (a) federal cburts; (b) state
courts of record; (c) other courts..

Answer: (a) Approximately 40% of my court appearances were in federal courts. (b) -
Approximately 60% of my appearances were i state courts. (¢) I'have made a single
appearance before “other courts.”
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17.c.3. What percentage of your litigation was: (a) civil; (B) criminal.

Answer: The criminal fitigation in which I have been involved was representing a death
row inmate in Virginia in his state.and federal habeas corpus proceedings. All other
litigation in which I have been involved was civil.

17.:.4. State the nuamber of cases in éoui'ts of récord you tried to-verdict or )
judgment (rather than settled), lndlcatmg whether you were the sole counsel, chief
counsel, or associate counsel.

Answer. Ihave tried to judgment three cases in which I'was the sole counsel and three . -
-cases in which I was associate counsel. . :

17.c.5. What percentage of these trials was: @ jury; ,(b)"non-jury..~ .
Answer: Each of these cases was non-jury.

18. Litigation: Describe the ten most significant litigated matters whichi you
personally handled. Give the citations, if the cases were reported, and the docket
number and date if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
nature of your participation in the litigation'and the final disposition of the case.
Also state as to each case: (a) the date of representation; (b) the name of the court
and the name of the judge or judges before whom the case was litigated; and (c) the
individual name, addresses, and telephone numbers of co—counsel and of prmclpal
counsel for each of the other partnes :

- Answer:

1. Thelmpeachment Tnal of President Clmtom In 1998 and 1999 I represented the
institutional interests of the United States Senate in the impeachment trial of President
Clinton. The President had been impeached by the House of Representatives on chatges :
-that he had obstructed justice in a lawsuit in which he was a defendant and that he had
committed per_;ury before a grand jury that was investigatinig allegations that he had
- obstructed justice in that lawsuit. My role was to advise the Senate leadership, its
members, officers, and employees how to conduct-an impeachment trial consistent with
the Constitution, Senate rules and precedent, and judicial decisions. I was involved in the
_planning of the trial and was present throughout the Senate proceedings. I also advised
the Senate leadership, its members, officers; and employees throughout the trial. I
tepresented the interests of the Senate in negotiations over the conduct of the trial with
the President of the United States, the House of Representatives, the Chief Justice of the
United States, and the independent counsel The Senate did not remove the Prcsxdent
from office. '
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My co-counsel during the trial was Deputy Senate Legal Counsel Morgan J. Frankel, 642
Hart Senate Office Building, Washington, DC 20510, 202-224-4435. The principal
counsel for the House of Representatives was Representative Henry J. Hyde, 2110
Rayburn House Office Building, Washington, DC 20515, 202-225-4561. The principal
counsel for the President of the United States was Gregory B. Craig, Williams and ’
Connolly, 725 Twelfth St., N.W., Washington, DC, 20005, 202-434-5506. The principal
-counsel for the Chief Justice of the United States was James C. Duff, Baker, Donelson,
‘Bearman and Caldwell, Lincoln Square, 555 Eleventh St., N'W_, Sixth Floor,
‘Washington, DC 20004, 202-508-3483.

2. Clinton v. City of New York, 524 U.S. 417 (1998). As Senate Legal Counsel, I
yepresented the institutional interests of the United States Senate in a challenge to the
constitutionality of the Line-Item Veto Act brought by the City.of New York, among
others. By statute, the challenge was to be considered initially by the federal district
‘court in the District of Columbia, followed by appellate review by the Supreme Court of -
the United States. By resolution sponsored by the Republican and Democratic Leaders of
the Senate, the Senate, by unanimous consent, directed the Senate Legal Couasel to
appear in the case as-amicus curiae in support of the Executive’s view that the Act was
constitutional. The Senate appeared in the case, filed briefs, and was given time to argne
before the federal district court. I argued for the Senate. The district court ruled that the
Act was unconstitutional. The Executive appealed the case to the Supreme Court. The
Senate filed briefs with the Supreme Court, but, after consultation with the Solicitor
General of the United States, it was determined that the Senate would not seek time to
argue. I participated in the preparations of the Solicitor General for oral argument. The
Court struck down the Act by a vote of 7-2 on the ground that it violated the Preseritment
Clause of the Constitution.

My co-counsel was Deputy Senate Legal Counsel Morgan J. Frankel, 642 Hart Senate
Office Building, Washington, DC 20510, 202-224-4435. The piincipal counsel for the
United States was Seth P. Waxman, then-Solicitor General of the United States, Wilmier,
‘Cutler and Pickering, 2445 M St., N.W., Washington, DC 20037, 202-663-6800. The
-principal counsel for the City of New York was Charles J. Cooper, Cooper and Kirk,
-1500 K St., N.W_, Suite 200, Washington, DC 20005, 202-220-9600. The principal
;counsel for the Snake River Potato Growers was Louis R. Cohen; Wilmer, Cutler and
Plckenng, 2445 M St., N.W., Washington, DC 20037, 202-663-6700.

3. Raines v. Byrd, 512 U.S. 811 (1997). As Senate Legal Counsel, I represented the
instifutional interests of the United States Senate in a challenge to the constitutionality of
the Line-Item Veto Act brought by Senator Robert Byrd and others. By statute, the
challenge was to be considered initially by the federal district court in the District of
Columbia, followed by appellate review by the Supreme Court of the United States. By
resolution sponsored by the Republican and Democratic Leaders of the Senate, the
Senate, by unanimous consent, directed the Senate Legal Counsel to appear in the case as
amicus curiae in support of the Executive’s view that the Act was constitutional. The
Senate appeared in the case, filed briefs, and was given time to argue before the federal

i1



22

SENATE JUDICIARY COMMITTEE QUESTIONNAIRE
THOMAS B. GRIFFITH

district court. I argued for the Senate. The district court ruled that the Act was
unconstitutional. The Executive appealed the case to the Supreme Court of the United
States. The Senate filed briefs in the Supreme Court, but, after consultation with the
Solicitor General of the United States, it was determined that the Senate would not seek
time to argue. I participated in the preparations of the Solicitor General for oral
argument. The Supreme Cotirt dismissed plaintiffs’ case on the ground that members of.
Congress lacked standing to challenge the constxtutlonahly of the Act, an argument in
which the Senate did not participate.

My co-counsel was Deputy Senate Legal Counsel Morgan J. Frankel, 642 Hart Senate
Office Building, Washington, DC 20510, 202-224-4435. The principal counsel for the
United States was Walter Dellinger, then-Acting Solicitor General of the United States,
O’Melveny and Myers, 555 13" 8t,, N.W., Suite 500 West, Washington, DC 20004, 202-
'383-5319. The principal counsel for plaintiffs before the district court was Charles J.
‘Cooper, Cooper and Xirk, 1500 K St., N.W., Suite 200, Washington, DC 20005, 202-
220-9600. The principal counsel for the appellecs before the Supreme Court was Alan
B. Morrison, Public Citizen Litigation Group, 1600 20“‘ St., N.W., Washington, DC
20009, 202-588-1000.

4. Houston General Insurance Co. v. American General Lloyds, No. 141-101105-86
(Tex. Dist. Ct., Tarrant County, 1993). I was the principal associate representing
American General Lloyds in a dispute between insurance carriers regarding who would
bear the costs of cleaning up the Brio waste site near Houston, Texas. In the face of 2
ruling from the trial court judge, the Honorable Catherine Adamski Gant, setting a trial
date far in advance of what the parties expected, I was the principal attorney involved in
gathering the factual material in preparatlon for dispositive motions and trial. As such, in
addition to taking deposmons and preparing and arguing motions, 1 coordinated the
activities of many other attorneys. I also. partlcxpated as counsel in the mock trial staged
to prepare for trial. The hugatxon was settled prior to ma] :

‘My co-counsel was WaIter 1. Andrews then—partner at Wlley, Rem, and Fielding, Shaw
Pittman, 1650 Tysons Boulcvard, McLean VA 22102, 703-770-7900. The principal
«counsel for the Houston General Insurance Co, was Martin B. McNamara, Gibson, Dunn
and Crutcher, 2100 McKinney Ave., Suite 1100, Dallas, Texas 75201, 214-698-3127.

5. Office of Thrift Supervision v. Ernst and Young (1992). I wasthe principal associate
representing Emst and Young in an investigation by the Office of Thrift Supervision
related to the firm’s involvement in audit work done for failed thrifts. Prior to miaking. _
'Emst and Young the target of an investigation, the OTS had frozen the assets of the Kaye
Scholer law firm following an investigation of its legal work for failed thrifts. As the
principal associate, I supervised and coordinated a team of approximately 20 lawyers
who were helping prepare a response to the OTS investigation. The investigation ended
with a settlement that involved a $400 million payment from Emst and Young to the
government.

12
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My co-counsel was Fred F. Fielding, Wiley, Rein, and Fielding, 1776 K St.,, N'W_,
Washington, DC 20006, 202-719-7320. The principal counsel for the Office of Thrift
Supervision was Harris Weinstein, then-chief counsel of the Office of Thrift Supervision,
Covington and Burlmg, 1201 Pennsylvania Ave., N.W., Washmgton DC 20004, 202-
662-5302.

6. Credit International Bank v. Lucey (D.C. Super: Ct., 1990) I was the principal
associate in the trial of an employment contract dispute between Credit International
Bank, which my firm represented, and Charles Emmet Lucey. Mr. Lucey had been
dismissed as the chief executive officer of the bank, but claimed that he was entitled to
certain remuneration under the terms of an alleged employment contract. The bank
disputed the existence of the contract. The alleged contract contained an arbitration
clause. The trial was to determine whether there was an enforceable agreement to submit
the dispute to arbitration, As principal associate, I was primarily responsible for the
preparation of the legal and factual arguments to be made at trial and the motions and
briefs filed with the court. Judge Nan Huhn ruled in our favor on all points.

My co-counsel was Fred F. Fielding, Wiley, Rein, and Fielding, 1776 K St., N.W.,
Washington, DC 20006, 202-719-7320. The principal counsel for Mr. Lucey was Dawd
Webster, Caplin and Drysdale, One Thomas Circle, N.W., Washington, DC 20005, 202-
862- 5000

7. Joseph Patrick Payne, Sr. v. Charles Thompson, Warden, Mecklenburg Correctional
Center, et al. (Va. Cir. Ct. Powhatan County; 1991). From 1991 through 1996, my law
firm took on a pro bono representation as part of the American Bar Association’s death
penalty project. The firm represented Joseph Payne who, while an inmate serving a life
sentence in Virginia’s correctional system, had been convicted of murdering a fellow
inmate. My firm represented Payne in his state and federal habeas proceedings. I
became involved in the matter in preparation for the state habeas evidentiary hearing.
Along with one other associate at the firm and a lawyer who was expert in criminal
‘matters, I helped try the case at the evidentiary hearing before Judge Thomas V. Warren,
‘Circuit Court Judge, Powhatan County, Virginia, in October 1991, and then, partxcxpated
in the briefing of the case through its subsequent reviews up to and including an
unsuccessful petition secking a writ of certiorari from the United States Supreme Court.
‘My involvement in the case ceased when I became Senate Legal Counsel in March 1995.
Prior to my leaving the case, I was the principal attorney charged with conceiving and
executing a “pardon strategy”. That strategy proved successful when Governor George
Allen commuted Payne s death sentence in 1995 on the evemng of his scheduled
execution. -

My co-counsel in the case was Paul Khoury, Wiley, Rein, and Fielding, 1776 K St.,

- N.W., Washington, DC 20006, 202-719-7346. The principal counsel for the -
Commonwealth of Virginia was Thomas B. Bagwell, Office of the Attorney General 900
East Main St., Richmond, VA 23219, 804-786-2071.

13
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8. Stott v. Haworth, 916 F.2d 134 (4™ Cir. 1990)." From 1987 to 1989, I participated in
my firm’s defense of the Governor of North Carolina and a number of his cabinet
secretaries in a class dction lawsuit brought in the Eastern District of North Carolina by
state employees alleging that the newly-elected governor had taken adverse personnel
actions against them based on improper partisan political concerns. My primary
involvement was in the discovery and brief writing that resulted in the partial granting of
‘our motions for summary judgment by Judge W. Earl Britt. 1 also participated in the.
briefing of the appeal to the Fourth Circuit, which, in an opinion written by Donald
Russell, Circuit Judge, ruled in favor of the defendants on all points. ;

My co-counsel in the case was John R. Wester, Robinson, Bradshaw, and Hinson, 101
North Tryon Street, Suite 1900, Charlotte, NC 28246, 704:377-2536, The principal
counsel for plaintiffs was Melinda Lawrence, Patterson, Harkavy and Lawrence 200
West Morgan St., Raleigh, NC 27611, 919-755- 1812.

9 Loral Fatrchzld Corporatzon v. Sony Corporat:on 181 F.3d 1313 (Fed Cir. 1999),
cert. denied, 528 U.S. 1075 (2000). I was the principal author of the legal arguments in
the petition for the writ of certiorari. My firm had represented petitioner Loral Fairchild
in an infringement suit against Sony and others over the use of charge coupled devices, a
technology vital to camcorders: Sitting by designation in the Eastern District of New
York, Circuit Judge Randall Rader overturned a jury verdict in favor of Loral Fairchild |
and granted Sony’s motion for judgment as a imatter of law. Judge Rader held that
prosecution history estoppel precluded Loral Fairchild from assexting its infringement
claims undér the doctrine of equivalents: In doing se, he relied upon Loral Fairchild’s
citation of an article in a confidential abandoned application. On appeal, the Federal
Circuit affirmed in an opinion written by Judge Glenn L. Archer, Jr. Our petition for -
certiorari argued that the Federal Circuit’s reliance upon prosecution history estoppel to
limit the use of the doctrine of equivalents ran afoul of the Supreme Court’s ruling in-
Warner-Jenkinson Co. v. Hilton Davis Chemical Co., 520 U.S. 17 (1997), that the use of
estoppel must be conslstent with the pubhc notice functlon of the 1aw 'I'he Court denied
-our petition.

My co-counsel was James H Wallace, Jr Wiley, Rein, and Fleldmg, 1776 K St,N.W.,
Washington; DC 20006, 202-719-7000. The principal counsel for Sony Corporation was.
Charles E. Lipsey, Finnegan, Henderson, Farabow, Garrett and Dunner, Two Freedom
Square, 11955 Freedom Dr. » Reston, VA 20190, 571-203-2700. ‘

10. Alabama Platmg Co. v. Umted States Fidelity and Guaranty Co., 690 So. 2d 331
{Ala. 1996). From 1993 through March 1995, I was thé principal attomey in the
representation of a liability insurer in a suit brought by a manufacturer seeking insurance
coverage for the costs of complying with governmental orders requiring the cleanup of -
contamination it had caused over a number of years. My involvement in the case ceased
when I became Senate Legal Counsel in 1995. Prior to that time, however, I directed and
took most of the discovery that formed the basis for the defendant’s motion for summary
judgment that was granted by Judge Oliver P. Head of the Circuit Court of Shefby
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County, Alabama (No. CV-92-623). On appeal, after I was no longer involved in the
matter, the Alabama Supreme Court affirmed Judge Head’s ruling that the pollution-
exclusion cause in the contract was clear and unambiguous, but, on rehearing reversed
and withdrew its prior decision and held, infer alia, that the pollution exclusion clause in
the insurance contract was ambiguous and did not bar coverage for gradual pollution.

My co-counsel was Walter J. Andrews, then-partner at Wiley, Rein, and Fielding, Shaw
Pittman, 1650 Tysons Boulevard, McLean, VA 22102, 703-770-7900. The principal
counsel for plaintiff was John W' Fried, Fried, Epstein, and Rettig, Herald Square, 1350
Broadway, Suite 1400, New York, NY 10018, 212-268-7111.

11. United States Fidelity and Guaranty Co. v. Mississippi Chemical Corp., No. J89-
0305(W)(S.D. Miss. 1994). I was the principal attorney in the representation of an
insurance carrier seeking declaratory relief against a major industrial company in
Mississippi over the terms of a liability insurance ¢ontract which the defendant claimed
provided coverage for the costs of complying with governmental orders to cleanup its
contamination of the environment. I was primarily responsible for conducting the
discovery phase of the litigation in preparation for argument over dispositive motions and
trial. The litigation settled before trial.

My co-counsel was Walter J. Andrews, then-partner at Wiley, Rein, and Fielding, Shaw
Pittman, 1650 Tysons Boulevard, McLean, VA 22102,.703-770-7900. The principal
counsel for Mississippi Chemical Corporation was Larry D. Moffett, Daniel, Coker,
Horton, and Bell, 265 North Lamar Blvd,, Suite R, Oxford, MS 38655, 662-232-8979.

19. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in this question,
please omit any information protected by the attorney-client privilege (unless the
privilege has been w:uved .)

’Answer: .

1. ‘Senate Whitewater I Investigation (1995-96). - As Senate Legal Counsel, I represented
the institutional interests of the Senate in the investigation conducted by the Special
Committee to Investigate Whitewater Development Corporation and Related Matters.
My activities involved advising the Chairman and Ranking Member of the Special
Committee, its members, and the Republican and Democratic leadership of the Senate on
arange of issues, including the powers of Senate committees to investigate, immunity
orders, speech or debate clause protection for Senate members and employees, the
application of the Fifth Amendment privilege in Senate investigations, special
government employees, congressional documentary subpoena practice, questioning at
hearings, leaks, and the civil enforcement of Senate subpoenas. During the course of the
investigation, the Senate debated and passed a resolution directing the Senate Legal
Counsel to enforce a documentary subpoena against an Associate White House Counsel.
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On the eve of the Senate filing an enforcement action, the White House produced the
documents sought.

2. Senate Campaign Finance Investigation (1997-98). As Senate Legal Counsel,
represented the institutional interests of the Senate in the investigation conducted by the
‘Committee on Governmental Affairs into the financing of the 1996 presidential
.campaigns of the Democratic and Republican parties. My activities involved advising the
Chairman and Ranking Member of the Committee, its memibers, and the Republican and
‘Democratic leadership of the Senate on a range of issues, including the powers of Senate
‘committees to investigate, immunity orders, the law and practice of executive privilege,
the application of the Fifth Amendment privilege in Senate investigations, congressional
documentary subpoena practice, questioning at hearings, and the civil enforcement of
Senate subpoenas. .

3. Lauivx‘ana Contested Election Investigation (1997). As Senate Eegal Counsel, I
represented the institutional interests of the Senate in the investigation conducted by the
Comumittee on Rules and Administration into the 1996 Louisiana sepatorial election. My
activities involved advising the Chairman and Ranking Member of the Committee, its
,membem and the Republican and Democratic leadetship of the Senate on a range of,
issues, mcludmg the powers of Senate committees to investigate, the history and
precedential value of contested election investigations, the interpretation and apphcatxon
of the Committee’s rules with respect to the calling of witnesses at hearings,
congressional documentary subpoena practice, and the conduct of hearings.

4. Advisory Commission on Electronic Commerce (1999-2000). I was asked by
Governor James Gilmore of Virginia to serve as general counsel to the Advisory
Commission on Electronic Commerce. Governor Gilmore served as Chairman of that
commission, which was created by Congress to make recommendations regarding
whether states should be allowed to levy and collect sales tax on the purchase of goods
over the Internet. My activities involved advising the Chairman and the Commission.
_members on the law governing congressional commissions, the application of the )
statutory language creating the Commission to its work, including the authority of the

- Commission to report its woik to Congress and make pohcy proposals on the basns ofa -
majonty vote alone

5. Secretary of Education’s Commzssmn on Opportunity in Athletics (2002-03). 1 served
“as a member of the Secretary’s Commission, which was given a charge to study the
* success of Title IX in- collegmte athletics and to-make recommendations how fo improve
“efforts to expand opportumnes in collegiate athletics for men and women. The
"Commission held a series of town hall style meetings around the nation over a six-month
period, heard testimony from scores of witnesses, and read thousands of pages of written
material. The Commission produced a report to the Secretary that contained a number of
modest recommendations for ways to improve the enforcement of Title IX:
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6. American Bar Association’s Central European and Eurasian Law Initiative (CEELI)
(1996 — present). 1serve on the Advisory Board of CEELI. In addition to attending the
twice yearly meetings of the Board and traveling to Central Europe and Eurasia on
occasion to meet with CEELI’s in-country staff, my primary coniribution has been as a
Haison to the Senate Republican leadership staff, to keep them informed of CEELF’s rule
of law programs, and to encourage their continued support. ’

7. Celebrex. As general counsel at Brigham Young University, I oversee a team of
lawyers comprised of inside and outside counsel representing the interests of the
University and one of its most distinguished professors in a dispute with a major
pharmaceutical company over the respective rights to the proﬁt.s that have been generated
by the sale of Celebrex. ‘The University claims that the primary research that formed the
basis for the development of Celebrex was done by the University and its professor; a.nd
that nelther has been adequately compensated for that work.
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III. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association’s Code
of Professional Responsibility calls for “every lawyer, regardless of professional
prominence or professional workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each.

Answer: Between 1991 and 1995, I was involved in Wiley, Rein, and Fielding’s pro.
bono representation of a death row immate’s effort to overturn his death sentence. I'was
one of two attorneys at the firm who participated in the preparation for and trial of the
state habeas evidentiary. hearing. I also participated in the writing of briefs in the
subsequent efforts to overturn his conviction. Although I do not have access to records
that would identify the precise amount of time I spent on this matter over the years, ]
would estimate that it involved several hundred hours. While an associate at my law firm
in Charlotte, North Carolina from 1985 through 1989, I participated in a pro bono project
in which I represented disadvantaged students in the public school system during the due
process hearings that accompanied disciplinary actions that might lead to suspension. I
would estimate that I spent fifty hiours in those representations. As a member of my
church, T have been involved on an ongoing basis in projects for the hungry at
neighborhood emergency food pantries and “soup kitchens.” As a bishop (lay leader) of
my congregation, I was primarily responsible for the physical and material needs of the
poor within our congregation. A recent project for which I am responsible and supervise
involves sending university students from the twelve congregations over which I have
responsibility to tutor disadvantaged Latino immigrant children in a local elementary
school, to visit the elderly in nursing care facilities, and to visit youth confined to

" detention centers. 1have no way to estimate the time involved in these church projects.
They-are continuing and ongoing and simply part of the fabric of life.

2. The American Bar Association’s Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion. Do you currently
belong, or have you belonged, to any organization which discriminates — through

. either formal membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership. What have you done to
try to change thesé policies?- ’

AWa: No.
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3. Is there a selection commission in your jurisdiction te recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to
end (including the circumstances which led to your nomination and interviews in
which you participated).

Answer: 1am not aware of any such selection commission in my jurisdiction. Shortly .
after I left my position as Senate Legal Counsel in 1999, 1 participated in discussions with
aides to various Senators about my interest in becoming a federal appeals-court judge.”
Those discussions have continued over time. In the summer of 1999, Senator Hatch, who
I had come to know during my tenure as Senate Legal Counsel, discussed with me my
interest in being a federal appeals court judge. In the fall of 2003, I was called by an
-attorney in the Office of Counsel to the President who asked whether I would like to be
considered as a possible nominee to the United States Court of Appeals for the District of
Columbia Circuit. 1said that I would and was asked to come to an interview in the .
Counsel’s office. Following that interview, I spoke to Senator Hatch about my interest in
being nominated. During the first week of March 2004, Ileamned that to take this .
process to the next step, I must supply the Department of Justice with requested
mfoxmanon so thata thorough review of my background and qualifications could take
place.

4. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in 2 manner that could
reasonably be interpreted as asking how you would rule on such case, issue, or
question? If so, please explain fully.

Answer: No.
5. Please discuss your views on thie following criticism mvolvmg judl(:lal activism.”

The role of the Federal judiciary within the Federal govéernment, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the

’ mdlcxal branch has usurped many of the prerogatlves of other branches and levels
of government.

Some of the charactenstlcs of this “judlcnal activism” have been said to mc]ude

a. A tendency by the Judmary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual [ilainﬁff asa vehicle

for the imposition of far-reaching orders extending to broad classes of
lndwlduals,
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c. A tendency by the judiciary to impose broad affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosenmg jurisdictional requirements
such as standing and ripeness; and

e. A tendency by the jud_iclary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

Answer: The genius and success of the American constitutional system are due in large
measure to the separation of powers. For that system to work and create the ordered
liberty necessary to sustain the nation and allow the protection and expansion of
opportunity, the actors within that system must honor the Iimits set upon their authority.
For the Federal }udlmary, that means, first and foremost, that a judge must work to
understand the will of the people expressed in the Constitution, statute, and law and apply
that to resolve the dispute at hand. A judge is bound in like manner by judicial precedent
and especially thosé determinations made by the Supreme Court that apply to the dispute
before him. It is inappropriate for a judge to act as if he were a member of the Legislative
or Executive branches. Policy decisions must be made only by those responsive to the
electorate. Failure of the Federal judiciary to heed these limits will, over txme undermme
the foundations of our constitutional system.
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Chairman SPECTER. Mr. Griffith, why would you like to be a Fed-
eral judge? What is your interest in this public service?

Mr. GrRIFFITH. Well, I'd start with the comment you just made,
it’s public service. I, as do all of you, love our country, love our Na-
tion, and am anxious and desirous to be of service where I can be.
As I mentioned, I'm honored that the President nominated me. I
would like to be able to use the life experience I have, the legal
training that I have to be of help to the Nation in this way in being
in the Federal Judiciary.

Chairman SPECTER. Give us your essentials of your legal back-
ground which you think qualifies you for the high position of Cir-
cuit Court Judge?

Mr. GRIFFITH. I've been a practicing lawyer since 1985 in a vari-
ety of contexts. I began my legal career, as was mentioned earlier,
at a law firm in Charlotte, North Carolina, where I was extensively
involved first in transactional work and then later in litigation ex-
perience.

I came to Washington, D.C., which is my home, in 1989 and be-
came associated with a prominent law firm in Washington, D.C.,
Wiley, Rein and Fielding. My practice there was primarily in litiga-
tion, litigation involving complex transactions, complex commercial
disputes in a regulatory environment. I was made a partner at that
law firm, and then in 1995 was chosen by the United States Senate
to be its Senate legal counsel.

In that capacity, as Senate legal counsel, I represented, along
with the other—I was the head of the office. There were other mar-
velous lawyers in the office, and I succeeded one of the finest law-
yers I've ever met, Michael Davidson.

Chairman SPECTER. Never mind, Mr. Davidson, let’s talk about
you.

Mr. GRIFFITH. Okay.

Chairman SPECTER. Has there ever been a challenge to your
character or integrity?

Mr. GRIFFITH. There has not, Senator.

Chairman SPECTER. How about your judicial temperament? We
heard lofty praise from Senator Hatch, who has great credibility
with this Committee, about your judicial temperament during the
impeachment proceedings. I remember those very well. Could you
give us a specific illustration as to how you brought the parties to-
gether, because it was not all sweetness and light.

Mr. GRIFFITH. It wasn’t, and I need to be delicate here. Many of
the things in which I was involved involved the attorney client
privilege. But having said that, to me the greatest challenge of the
impeachment proceeding, and also it’s great opportunity, was that
you had all of the branches of Government represented with very
different interests, and—

Chairman SPECTER. Would you say there was a lapse in your
work as legal counsel when you failed to give me advice not to cite
Scottish law?

[Laughter.]

Mr. GRIFFITH. If you say it was a lapse.

Chairman SPECTER. I withdraw that question, Mr. Griffith.

[Laughter.]
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Mr. GRIFFITH. Thank you, thank you. I actually remember the
conversation well, but if you want to waive the privilege.

Chairman SPECTER. Mr. Griffith, onto your District of Columbia
bar dues. What is that all about?

Mr. GRIFFITH. Well, I made a mistake, and I want to make it
clear that it was my mistake and no one else’s mistake. The mis-
take I made was that in the first instance I relied on the D.C. Bar
to send me notices of when my bar dues were paid. I shouldn’t
have done that.

Chairman SPECTER. Did you fail to pay those dues willfully?

Mr. GRIFFITH. No, not at all.

Chairman SPECTER. Try to save all that money, Mr. Griffith?

Mr. GRIFFITH. No, I did not. I was unaware that my bar member-
ship had been administratively suspended for failure to pay dues.

Chairman SPECTER. How about your Utah Bar membership? The
record has references to your close association with other members
of the bar. What happened exactly with respect to that issue?

Mr. GRIFFITH. Senator, thank you. I'd be happy to try and clarify
your understanding of that. It is the practice of the Utah Bar Asso-
ciation, as is set forth in letters that this Committee has received,
that in-house counsel in Utah need not be licensed in Utah pro-
vided they are closely associated with active members of the Utah
Bar and make no court appearances. That’s precisely how I have
governed my dealings at the university since I arrived in August
2000. There are now five attorneys in the office. The other four at-
torneys are active members of the Utah Bar. And I have been very
careful since I arrived there not to participate in giving any legal
advice or the practice of law in any form or fashion unless I am
involved with one of these attorneys.

Now, I didn’t do that simply because that’s the requirement of
the Utah Bar. I also did that because that’s the way I practice law.
My client, the university, will always be better served if my opinion
represents a collaborative effort with other lawyers, and in our of-
fice we do that all the time. Everyone’s door is open. We're in and
out of each other’s office. We collaborate a great deal.

So there’s no legal advice. There’s no activity in which I've been
engaged in the practice of law since I've arrived at the university
that has not involved other lawyers. Again, I did that because
that’s the best practice, and also be it’s consistent with the Utah
fBaI"S approach to how in-house counsel should conduct their af-
airs.

Chairman SPECTER. Senator Leahy.

Senator LEAHY. Let us go back to this. My opening statement,
which you heard, I just want to make sure I was correct in some
things I said I there. Now, since moving to Utah 5 years ago, the
summer of 2000, have you gotten a Utah driver’s license?

Mr. GRIFFITH. Yes, sir, I do.

Senator LEAHY. Do you pay Utah State taxes?

Mr. GrIFFITH. I do.

Senator LEAHY. Now, in your answers to our written questions,
you state plainly you practiced law in Utah since the beginning of
your responsibility at BYU in 2000. And now you have admitted in
the Utah law there is no general counsel or in-house counsel excep-
tion to the Utah law that says one has to be licensed in Utah to
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practice law in Utah. You further agree there is no exception in
law for those who closely associate themselves with Utah licensed
lawyers. I have looked at the law. I have looked at the regs. I have
looked at Supreme Court decisions. I find no general counsel, no in-
house counsel, no closely associate kind of exception.

The question I have is this: since you accepted the job at BYU
there have been 10 opportunities, including just last month, to take
Utah Bar. Have you taken it?

Mr. GRIFFITH. I have not, Senator.

Senator LEAHY. The deadline for submitting an application for
next July’s administration of the Utah Bar was a week ago last
Tuesday, March 1st. Did you submit an application?

Mr. GRIFFITH. No, sir.

Senator LEAHY. There is time to get a late application by next
Tuesday, the 15th. Are you going to send in an application?

Mr. GRIFFITH. I’'m not planning on doing that, Senator.

Senator LEAHY. How about April 1st? That is the absolute last
date you can do for July?

Mr. GRIFFITH. I'm not planning on taking the Utah Bar in July.

Senator LEAHY. Let me make sure I understand. You practice
law in Utah, you are a general counsel. Utah law, as written by
the Utah State Legislature, interpreted by the Utah Supreme
Court, not some letters from some past bar association person, but
the Utah law written by the Utah State legislature and interpreted
by the Utah Supreme Court, says you have to be a member of the
Utah Bar if you practice law in Utah. There are no exceptions. To
be a member of the Utah Bar you have to take the examination.
You have not taken it, you have no plans to take it. Are you saying
that even though there is no statutory case law, somehow some-
body is empowered to create an exception to permit you to practice
law in Utah indefinitely without ever being licensed in Utah? It is
kind of an interesting exception.

Mr. GRIFFITH. Thank you for giving me the opportunity to clarify
my understanding of this, Senator Leahy. It’s my understanding
that it has been the consistent practice of the Utah Bar for years
now to treat in-house counsel in a way that in-house counsel is not
required to be licensed in Utah provided they are closely associated
with Utah lawyers and they make no court appearances. That was
my—

Senator LEAHY. Did you find anything in the statute or case law
that says that?

Mr. GRIFFITH. No. This is the interpretation of the Utah Bar of
the statutes—

Senator LEAHY. Find anything in the statute yourself or the case
law that says that?

Mr. GRIFFITH. I'm not aware of—

Senator LEAHY. Because we cannot find anything. Do you know
people that practicing law that way in Utah?

Mr. GRIFFITH. I am told that it is very common practice in
Utah—

Senator LEAHY. Do you know any of these people?

Mr. GRIFFITH.—that in-house counsel—I know of some, and I've
heard of others. I have not take—
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Senator LEAHY. But you do not find anything in the statute or
the case law that says you can do that?
hMr. GRIFFITH. No. I know of nothing in the statute that allows
that.

Senator LEAHY. That is kind of a activist interpretation, is it not?
Or—

Mr. GRIFFITH. May I respond?

Senator LEAHY. I mean I just like to say, see some of the activist
judges, judicial nominees come up.

Mr. GRIFFITH. I'm relying on the view of the Utah Bar about the
rules that govern the practice of law in Utah.
| Senator LEAHY. I think I would rely on the statute and the case
aw.

You know, throughout our history we have had judges who stood
up to proper sentiment, and they protected minorities or people
whose views made them outcasts, pariahs. Have you ever had an
instance in your professional career where you took an unpopular
stand or represented an unpopular client and stood by them under
pressure?

Mr. GRIFFITH. Yes, sir, a number of occasions.

Senator LEAHY. Tell me, please.

Mr. GRIFFITH. One that I believe is referred to in the Senate Ju-
diciary Committee questionnaire was while an associate at Wiley,
Rein and Fielding in Washington, D.C., I along with several other
of the associates took on an American Bar Association pro bono
death penalty project. We represented an inmate in the Virginia
Correctional system who had been accused of committing murder
while he was 1n the prison system. My firm—and I was one of the
lawyers who took an active role in his representation through the
habeas proceedings. My role after the hearing changed in that I
was in charge of what we referred to as the pardon strategy for
this death row inmate. We fortunately saw that strategy through
to a successful conclusion, as the Governor of the State of Virginia
commuted his sentence. That’s one example.

When I was in North Carolina I was involved in pro bono
projects with the local bar association there, representing disadvan-
taged students who had been suspended from their high schools
and were entitled to representation in the due process hearings. So
those are a couple of examples.

Senator LEAHY. I appreciate it.

Mr. Chairman, my time is up. I just want to put in the record
the name of university general counsel, the general counsel—

Chairman SPECTER. Chairman Leahy, take whatever additional
time you would like.

Senator LEAHY. I appreciate the courtesy of the Chairman, but
I want to put in the record John Morris, who is the General Coun-
sel at University of Utah; Craig Simpler, University Counsel for
Utah State University; Kelly DeHill, the General Counsel at West-
minster College; and Mr. Griffith’s predecessor, Eugene Bremhall,
who was General Counsel for 20 years at BYU. I just put those
names in the record because they were all members of the Utah
Bar.

Chairman SPECTER. Thank you very much, Senator Leahy.

Senator Hatch.
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Senator HATCH. Mr. Griffith, as you know, statute interpreta-
tions vary according to the statute; is that correct?

Mr. GRIFFITH. That’s correct.

Senator HATCH. I might interpret a statute differently from you;
is that right?

Mr. GRIFFITH. I'm certain you would.

Senator HATCH. One member of the bar might interpret a statute
differently from other members of the bar; is that correct?

Mr. GRIFFITH. That’s correct.

Senator HATCH. Matter of fact, as I understand it, five presidents
of the bar said that you did not practice law in an unauthorized
fashion in the State of utah.

Mr. GrIFFITH. That’s my understanding. I’'ve seen that letter.

Senator HATCH. I have too, a number of whom were Democrats.
I might add that is Brigham Young University purely a Utah insti-
tution?

Mr. GrIFFITH. No. Brigham Young University is among the larg-
est private universities in the Nation. I believe it’s the largest pri-
vate religious university in the Nation. We have campuses through-
out the world, quite literally. We have a presence in Israel. We
have a presence in England. We have presence in many of the
United States. Washington, D.C. we have a campus; in Illinois we
have a campus. Until last year we had a campus in Hawaii that
reported directly to the campus where I'm located in Provo. And
then we have students—we have one of the largest international
travel study programs in the world, so on any given day, we have
students quite literally all over the world. So it’s a very large inter-
national presence.

Senator HATCH. I take you did not go and take the bar examina-
tions in any of those areas either?

Mr. GrIFFITH. I did not.

Senator HATCH. In other words, BYU is an international institu-
tion, as well as an institution within the State of Utah?

Mr. GRIFFITH. That’s correct, Senator.

Senator HATCH. The bulk of its students are in the State of
Utah?

Mr. GRIFFITH. Yes. The campus in Provo has about 30,000 stu-
dents.

Senator HATCH. But there are thousands of others outside of
Utah?

Mr. GRIFFITH. That’s correct.

Senator HATCH. And approximately half of the students in Utah
come from other States; is that correct?

Mr. GRIFFITH. I believe that’s right. I haven’t seen those numbers
lately, but our student body comes from all 50 States and around
the world.

Senator HATCH. When you said you practiced law in Utah, what
did you mean by that?

Mr. GrIFFITH. Well, the title of my position is Assistant to the
President and General Counsel, and as General Counsel I super-
vise an office of four other attorneys, and we represent—

Senator HATCH. And what bar do they belong to?

Mr. GRIFFITH. They belong to the Utah Bar.
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Senator HATCH. In other words, all four of those attorneys belong
to the Utah bar?

Mr. GrIFFITH. That’s correct.

Senator HATCH. Did you ever make a decision that really affected
purely Utah law without the advice and help of those four attor-
neys?

Mr. GRIFFITH. No, sir, I've never done that.

Senator HATCH. Did you ever try to practice in Utah without the
advice or help of those attorneys or even with their advice or help?

Mr. GRIFFITH. No. I've always included them in collaborative
analysis.

Senator HATCH. Whenever a Utah issue came up, did you try and
handle it personally or did you have the Utah lawyers have it?

Mr. GrirriTH. Had the Utah lawyers handle it. Very little of
what I do on a day-in and day-out basis involves Utah law.

Senator HATCH. Then it is true that your job is to basically func-
tion as an overall wise lawyer to give advice to the president of the
university.

Mr. GrIFFITH. That’s part of my responsibility. My responsibility
is also broader than that. Most of what I do is lawyering, but a
good deal of what I do is act as a university administrator in a
number of capacities.

Senator HATCH. Were you born and raised in Utah?

Mr. GrIFFITH. Excuse me?

Senator HATCH. Were you born and raised in Utah?

Mr. GrRIFFITH. No. I was born in Yokohama Japan, and was
raised in McLean, Virginia.

Senator HATCH. Have you ever been in Utah other than the time
that you have been there at the Brigham Young University?

Mr. GRIFFITH. When I was studying there as an undergraduate,
but even then I was a resident of Virginia, but I've become a resi-
dent of Utah since August of 2000.

Senator HATCH. Did you intend to stay there the rest of your life
at the Brigham Young University, assuming that you had not been
asked to be a Federal judge?

Mr. GrIFFITH. You know, Senator, I hadn’t thought that far
ahead. My life has been done in about four- or 5-year increments.
If T were, there’s no question that I—as I've stated in my written,
answers to the written questions, that I intend to become a mem-
ber of the Utah Bar if I stay in Utah.

Senator HATCH. As I understand it, you did not expect to become
a member of the Utah Bar because you did not expect that your
whole lifetime would be spent in Utah.

Mr. GRIFFITH. Yeah. Well, the primary reason I haven’t become
a Utah Bar is I don’t need to become a member of the Utah to prac-
tice—to carry out my responsibilities at the university. Were I to
stay in Utah I would be interested in joining the Utah Bar. I be-
lieve in bar associations. I believe in the good that they can do, and
I would like to participate and be helpful in that way. But that’s
a different question of whether it’s necessary to do so to carry out
my responsibilities at the university.

Senator HATCH. Mr. Chairman, my time is up, but let me just
read from the letter of the five members of the Utah Bar. I will just
read part of it. “While there is no formal ‘general counsel’ exception
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to the requirement that Utah lawyers must be members of the
Utah bar, it has been our experience that a general counsel work-
ing in the State of Utah need not be a member of the Utah bar
provided that when giving legal advice to his or her employer that
he or she does so in conjunction with an associated attorney who
is an active member of the Utah bar and that said general counsel
makes no Utah court appearances and signs no Utah pleadings,
motions or briefs.”

You are familiar with that?

Mr. GRIFFITH. I am, Senator.

Senator HATCH. And you never did any of those things?

Mr. GrIFFITH. That describes precisely how I've organized my af-
fairs since arriving in Utah in August of 2000.

Senator HATCH. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Hatch.

Senator Feingold.

Senator FEINGOLD. Thank you, Mr. Chairman.

Senator LEAHY. Is that the same letter where they say they do
not opine whether he lives up to the standard?

Senator HATCH. Well, I do not think they could, because they did
not follow every movement. But the fact is that the five bar asso-
c}ilation members have been astounded that anybody would raise
this.

Senator LEAHY. You do not have to be defensive. I am just ask-
ing.

Senator HATCH. I am defensive about it.

Seglator LEAHY. Can we put the letter in the record, Mr. Chair-
man?

Senator HATCH. I will. I will put it in the record.

Chairman SPECTER. And still it is Senator Feingold.

Senator FEINGOLD. Thank you, Mr. Chairman.

Mr. Griffith, welcome to the Committee.

Mr. GrRIFFITH. Thank you, Senator.

Senator FEINGOLD. Your nomination to the D.C. Circuit has been
and remains quite controversial. Perhaps most significantly it ap-
pears that you failed to follow the rules of two different bar organi-
zations. Unfortunately, the timing of your hearing last fall left
many member, including myself, without a meaningful opportunity
to question you. And instead I provided you with a number of writ-
ten questions, and I was hoping to have a chance now to clarify
several of your responses concerning this same issue, the practice
of law in Utah without a law license.

As has become clear through this nomination process, you have
not been a member of the Utah Bar since you became general coun-
sel at BYU in 2000. However, you received strongly-worded guid-
ance from the general counsel of the Utah State Bar directing you
to take the Utah Bar examination. In a May 14th, 2003 letter,
Katherine Fox, general counsel, Utah State Bar, told you that Utah
does not and has never had a “general counsel” exception to its li-
censing requirements. She wrote that it was both “unfortunate”
that you had delayed taking the Utah Bar and suggested steps you
could take to act as general counsel until you took the Utah Bar
exam. The letter stated, “Towards that end it would be a prudent
course of action to limit your work to those activities which would
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not constitute the practice of law.” She continued, “If such activi-
ties are unavoidable, I strongly urge you to closely associate with
someone who is actually licensed here and on active status.” Fi-
nally she ended her letter by warning you that applicants have
been denied admission to the bar for issues regarding the unau-
thorized practice of law.

In light of Ms. Fox’s letter, I was surprised to learn that you took
no steps whatsoever to document you complied with her advice.
Would you explain to this Committee why you took no steps to doc-
ument your work in a manner that would allow you to explain to
the Utah bar that your arrangements did not constitute practicing
law without a license?

Mr. GrIFFITH. Thank you, Senator. I believe the answer that I
gave to that, that I took no steps to document it because the end
of the answer is every person in my office and every person that
I deal with at the university knows how I do things, and I do
things in close collaboration with other attorneys. Any of the law-
yers in my office can attest to that.

I believe another related question was what do you do to make
certain you can comply with that? And I think I’'ve answered that,
at least in part. The other is I collaborate with my colleagues in
my office. There isn’t a single legal matter on which I have been
involved since I've arrived at the university that has not involved
a collaborative effort with one of the other members of the Utah
bar.

Senator FEINGOLD. It would be my thought if a letter like that
came in that documentation would be a good idea. But let me turn
to this. In response to my written questions, you wrote that you did
not recall telling any outside counsel you worked with during your
tenure at BYU that you were not a member of the Utah bar. How-
ever, the Utah code states that you may not practice law or assume
to act or represent yourself as a person qualified to practice law
within the State if you are not licensed to practice within the State.
Did you ever inform outside counsel for BYU, opposing counsel or
employees that you advised that you were not admitted to practice
law in Utah and that you could do only legal work in a very lim-
ited—you could only do legal work in a very limited manner?

Mr. GRIFFITH. I don’t recall whether I had discussions with our
outside counsel. They're certainly aware of it now. But all of the
lawyers in my office were aware of it, the president of the univer-
sity was aware of it. At the time the university posted its notice
of a job vacancy as general counsel, the conscious decision was
made that the general counsel need not be a member of the Utah
bar. The president of the university was well aware of that. He and
I, both presidents under whom I've served, have discussed this. I
make those who I work with at the university aware of that. And
the way I practice law is to always be involved with another mem-
ber of the office.

Senator FEINGOLD. I hear your answer with regard to the univer-
sity and the general information, but my question was did you ever
inform outside counsel for BYU, opposing counsel or employees
that you were not admitted to practice law in Utah, and I take
your answer as no, because you do not recall any example of—
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Mr. GRIFFITH. I don’t recall having a specific discussion with out-
side counsel, but I do know that all of the outside counsel that I
listed in the answer is aware of that. They know that.

Now, with regard to—you also asked about opposing counsel. 1
don’t recall any instance where I told opposing counsel that. Now,
the nature of my practice is very rarely am I involved with oppos-
ing counsel. My responsibilities are largely advising the university
president we have lawyers in our office who take the laboring oar
on transactional work with those outside the university and with
litigation matters. And to be sure I supervise them, and on occa-
sion I have dealt with opposing counsel, but that’s not something
that happens with great frequency.

Senator FEINGOLD. Thank you. I seem my time is up, but it is
very clear from the answer that I asked repeatedly did the nominee
ever inform—

Chairman SPECTER. Senator Feingold, if you need some more
time, go ahead.

Senator FEINGOLD. I just want to comment quickly. That did the
nominee ever inform anyone of the fact that he was not admitted
to the bar, his response has consistently been they somehow knew.
That was not the question, and that is not the obligation in my
view based on his status as a person not admitted to the Utah bar.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Feingold.

Senator Leahy has advised that he may submit some questions
for the record.

Senator LEAHY. I will submit mine for the record.

Chairman SPECTER. Anybody else have any questions?

Senator HATCH. Could I just add this little bit to this? I think
it is important. The ABA has reviewed all of this and has rated you
qualified. Monroe Friedman, who is considered a recognized expert
on legal ethics, has expressed his opinion that your actions were
appropriate under the circumstances. Among other things Professor
Friedman noted that, “In Utah Mr. Griffith’s bar status was known
to Brigham Young University, the only client for whom he did work
as a lawyer. His legal work there was always in association with
one or more members of the Utah bar, and he has never appeared
in court.” So he found that.

And then finally, let me just close, Mr. Chairman, with a letter
which I will put in the record from Abner J. Mikva, who of course
is one of our former colleagues in the House of Representatives,
and who was on this very Circuit Court of Appeals. I will just read
part of it. “Tom Griffith will be a very good judge. I have worked
with him indirectly while he was counsel to the Senate and more
directly as a major supporter of CEELI, the Central and Eastern
European Law Initiative of the American Bar Association. Tom was
an active member of CEELI’s advisory board, and he and I partici-
pated in many prospects and missions on behalf of CEELI. I have
always found Tom to be diligent, thoughtful and of the greatest in-
tegrity. I think that the bar admission problems that have been
raised about him do not reflect on his integrity. Rather, they ap-
pear to be understandable mistakes and negligence which cannot
be raised to the level of ethical behavior. Tom has a good tempera-
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ment for the bench, is moderate in his views and worthy of con-
firmation.” So I just put that in the record.

And just one last question. During your whole time at Brigham
Young University you always had the advice of those four Utah
lawyers on every Utah issue?

Mr. GrIFFITH. Not just on every—yes, on every Utah issue and
on every legal issue that I was involved with.

Senator HATCH. Thank you, Mr. Chairman. That is all I have.

Senator LEAHY. Mr. Chairman, if I might, and I am sure this
was simply an oversight on the part of Senator Hatch when he
spoke of the bar association finding of qualified. Actually, they did
not all find you qualified. Some found you not qualified. Why do
you think that some in the bar association, the ABA, when they
made the listing on you, why do you think there were some who
found you not qualified? Do you think it is because you were not
a member of the bar, or do you think they had another reason?

Mr. GRIFFITH. Senator Leahy, I have no idea. All I know is the
letter that was sent to the Committee finding that a majority found
me qualified. I don’t know the reason for it.

Senator LEAHY. I understand, and the majority did, minority
found you not qualified. Did they give—in their questioning of you
did you get any indication that the not-qualified—because you have
had quite a background as a lawyer. Did you get the indication
that the not qualified referred to your failure to be a member of
the bar or they had some other reason?

Mr. GRIFFITH. Senator, I don’t know the reason for it.

Senator LEAHY. The other four lawyers in your office, were they
required to be members of the Utah bar? I know they are members
of the Utah bar. By your interpretation are they required to be
members of the Utah bar?

Mr. GRIFFITH. They would not need to be. We’d need to have
some who are, but as in-house counsel in Utah, they would not
need to be members of the Utah bar provided they were closely as-
sociated with some who were.

Senator LEAHY. There are five of you there. Are you saying all
five could be non-members of the Utah bar provided—

Mr. GRIFFITH. Oh, no.

Senator LEAHY. Provided when they actually did something,
somebody who was a member of the Utah bar walked in and gave
their imprimatur to it?

Mr. GRIFFITH. No. No, I'm sorry if I gave that impression. I
didn’t mean to give that impression. With the five lawyers in our
office, it’s my understanding of the interpretation of the Utah bar
that provided that they are closely associated with members of the
Utah bar—and the way I understand that would be that we have
Utah lawyers in our office working on all those matters.

Senator LEAHY. How many of the five then would have to be?

Mr. GrRIFFITH. You know, I haven’t thought about that, Senator.

Senator LEAHY. Why do you not think about it and let us know?

Mr. GrRIFFITH. Okay, I will.

Senator LEAHY. Thank you.

Senator HATCH. Mr. Chairman, if I could just add one thing. I
am a member of the Utah bar. I do know that the five presidents
were right, and you had advice. And I do know the integrity of Tom
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Griffith, and I personally resent anybody who takes your integrity
and smashes it or tries to. So all I want to say is that you have
stated it correctly. Abner Mikva stated it correctly. Monroe Fried-
man stated it correctly. And frankly, BYU is an international insti-
tution, and there was no requisite for you to have to take the bars
in all the States in which it does business, nor would there be of
any corporate general counsel. And Utah is not so far behind that
the corporate general counsel will have to take the bar in Utah. It
is strictly up to the individual.

And so I just hope everybody will take all that into consideration
and allow this good man to serve because I know he will be a very
good judge on that particular bench. With that I will close.

Chairman SPECTER. We will keep the record open for one week.
It will close 6:00 o’clock on Tuesday, March 15th.

Just one final note, Mr. Griffith, with some risk on prolonging
this. I note that you participated in a successful effort to save a
Virginia death row inmate who was serving a life sentence for a
1981 murder of a woman in suburban D.C., and sentenced to death
for the 1985 murder of a fellow inmate. That is a little different
dimension to your professional background generally. How did you
happen to undertake that kind of a case?

Mr. GRIFFITH. I was an associate at my law firm, and I believe
strongly in the need for lawyers to be involved in pro bono projects,
and so I was quite interested in that one. I believe strongly that
lawyers have a duty and an obligation because we have been so
blessed and we're so fortunate in this country, that lawyers have
a duty and an obligation to help out those who are far less advan-
taged, to those who have been left out and left behind. And so
when the project came along, I expressed great interest in it, and
then particularly when I got into the facts of it and was convinced
that here was a man who had been unjustly accused of what he
was doing, it moved beyond duty there—

Clrl)airman SPECTER. Unjustly accused, you thought he was inno-
cent’

Mr. GRIFFITH. I believe he was actually innocent.

Senator LEAHY. Mr. Chairman, one of the reasons I asked Mr.
Griffith about his pro bono work, he does have an impressive back-
ground in that. I totally agree with him that lawyers should do
that. We are a privileged class. The law firm I first served in, a
crusty curmudgeon was general counsel and told everybody we had
better be doing pro bono work, and he insisted on it, and he made
it possible for some of us young lawyers who could not have af-
forded to do it on our own, he made it possible that he would do
it. I totally agree. I find it very difficult to support nominees for
anything who have been lawyers who have not done pro bono. I
know all of us have and I think it is important.

Chairman SPECTER. Thank you, Senator Leahy.

I thought it was an interesting aspect of your professional record.
You are reputed to be firmly ensconced on one status of the polit-
ical spectrum—I think frequently we overdo that—and to have you
go in for a man convicted of two first degree murders, that is an
unusual line, especially for you to come to the conclusion that the
defendant was innocent.

That concludes the hearing. Thank you all very much.
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Mr. GRIFFITH. Thank you.
[Whereupon, at 10:44 a.m., the Committee was adjourned.]
[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS -

Responses of Thomas B, Griffith
Nominee for the U.S. Court of Appeals for the District of Colaumbia
To the Written Questions of Senator Russell D. Feingold

1. At your hearing on March 8, 2005, I asked whether “you ever informied] outside

c uasel for BYU, opposing counsel, or employees that you advised, that you were not
admitted to practice law in Utah, and that you could only do legal work in a very limited
manner.” You have stated that you advised counsel in your office, and the President of
BYU, of your status. However, you did not answer the question with regard to other BYU
employees who you have advised.

Did you inform employees to whom you provided legal advice that you were not admitted
to practice law in Utah, aud that you could only do legal work in a very limited manner?

Response: [ have informed employees at BYU to whom I have provided legal advice that ] am
not a member of the Utah Bar and that [ am a member of the Bar of the District of Columbia. 1
have arranged my office in such a manner that my legal work is not limited. On each occasion
when I have provided legal advice to employees at BYU I have done so in close association with
the members of my office who are members of the Utah Bar or with outside counsel who are
members of the Utah Bar. -

2. In my earlier written questions, I asked you whether, in your capacity as General
Counsel, you had attorneys in your office appear with you in person at every meeting or
participate In every phone call during which legal advice was dispensed. You said “[n]o,”
and stated that “it has never been [your] understanding that their physical presence was
required.” .

How did you reach the understanding that a licensed attorney was not required to be
present for meetings and phone calls during which you, an unlicensed attorney, were
dispensing legal advice? Did you contact a representative of the Utah Bar Association and
ask for direction? Did you consult the Utah Code?

Response: My understanding is based upon the concept expressed in the letters to the
Committee by the current Executive Director of the Utah Bar that in-house ¢ounsel should
“directly associate with lawyers who are licensed in the state and on active status” and by five
past presidents of the Utah Bar that in-house counsel should give “Jegal advice to his or her
employer . . . in conjundtion with an associated attomey who is an active member of the Utah
bar.” My practice is to have a member of my office or outside counsel physically present when
giving legal advice. On the few occasions when that has not been possible, L have been careful
to make certain that my advice is the result of collaboration with a lawyer from my office or
outside counsel. I did not contact a representative of the Utah Bar to ask for direction nor do |
remember consulting the Utah Code about this.
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3. Nearly three years after becoming Genersl Counsel to BYU, on April 10, 2603, you
wrote z letter to the President of the Utah Bar Association, informing him that you had
been t Id by your predecessor at BYU that there was a General Counsel exception that
exempted you from the requirement of being admitted to the Utah bar. You alse wrote in
that letter: “Subsequent conversations with people in your office as well as discussions
with other general counsel around the state confirmed that understanding.”

In my first set of written questions, I asked you to.pame persons at the Utah Bar
Assaciation whom you spoke to prior to 2003 about the General Counsel exemption, and
you stated that you “[did] not recall any such conversations.”

You apparently spoke with your predecessor about your ability to act as General Counsel
without joining the Utah Bar, but it is the Utah State Bar that is responsible for
interpretation of the rules regarding the practice of law. Please explain why for almost
three years you did not contact the Utah State Bar to confirm this interpretation, dumlg
which time you practiced in the state without a Utah Jaw license?

Response: I was satisfied, based on my prior understandmg of the practice of in-house counsel
and my conversations with other attorneys once I moved to Utsh, that in-house counsel in Utah
need not be licensed in Utah provided that he or she was closely associated with Utah lawyers,
made no court appearances, and signed no Utah pleadings, motions, or briefs. This is consistent
with the letters to the Committee on this matter by five past presidents of the Utah Bar, and its
current executive director.

4. Mr. Griffith, in November 2003 you applied to take the Utah Bar exam, although
you did not actually take the exam. Question 52 of the Utah State Bar Application asks if
the applicant has “ever been disbarred, suspended, censured, sanctioned, disciplined or
otherwise reprimanded or disqualified, whether publicly ov privately, as an attorney.” In
your application, you stated that your law license had never been suspended, and that you
had practiced law in Utah as a member of the D.C. Bar,

(8) Were you, in fact, suspended from the D.C. Bar at any time? For what period of
time? :

Response: It is my understanding that Y was administratively suspended by the D.C. Bar from
November 1998 until November 2001 for the inadvertent failure to pay my Bar dues.

(b) Do you agree that it would have been difficult to rely on your suspended D.C, Bar
membership to practice Jaw in Utah during 2000 and 2001?

Response: No, because had I known that | had been administratively suspended for the
inadvertent failure to pay my D.C, Bar dues, I would have immediately paid and my status would
have been restored. That is precisely what happened when I first learned in October 2001 that
my D.C. Bar dues had not been paid. Upon paying the dues, my status was immediately restored
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() Would you respond to Question 52 on the Bar Application the same way today?

Response: No. When answering the question at the time, the thought did not occur to me that [
was being asked information to which administrative suspension for an inadvertent failure to pay
bar dues would have been responsive. Rather, I read the question as calling for information
whether the applicant had ever been sanctioned for misconduct by a disciplinary authority, which
Ihave ncver been. Given the concern that has been expressed about my answer and out of an
abundance of caution, were I to fill out the application today, I would explain the lapse in my
membership just as I did in response to Question 11 on my Senate Judiciary Committee
Questionnaire when I was asked whether my bar membership had ever lapsed.

s, As you know, under existing Department of Education regulations, schools can use
any one of three tests to demonstrate their compliance with Title IX. As a member of
Secretary Paige’s Commission on Opportunity in Athletics, you were an outspoken critic of
one of these three tests, the substantial proportionality test. As I understand it, you pushed
the Commission to recommend complete elimination of the substantial proportionality test
because it is a “quota system.” The Commission rejected your proposal.

In response to my first set of written questions, you stated that your concerus were limited
to those instances in which educators misused the substantial proportionality test to create
a quota system. Yet every federal Court of Appeals to consider this issue has found that
the three-part test is legally valid, and that the proportionality prong does not impose
quotas. In contrast to what your statements suggest, schools have a great deal of flexibility
in determining how to structure their sports programs to satisfy Title IX.

(a) If your concerns were limited to the misuse of the substantial proportionality
test, why did you recommend eliminating it entirely?

Response: After the Commission heard testimony that some had misused the concept of
substantial proportionality and turned it, in some instances, into a quota system, I was concerned
that there was an inherent risk of such misuse. I supported three recommendations, each of
which addressed the problems presented to the Commission regarding the misuse of substantial
proportionality: 1) a clarification of substantial proportionality “to allow for a reasonable
variance in the relative ratio of athletic participation of men and women while adhering to the
non-discriminatory tenets of Title IX,” which received the unanimous support of the
Commission; 2) the abandonment of substantial proportionality as the lone “safe-harbor” in
“favor of a way of demonstrating complisnce with Title IX’s participation requirement that treats
each part of the {three-part] test equally,” a recommendation that also received unanimous
support by the Commission; and 3) the elimination of the use of numeric formulas to determine
compliance with Title IX, which I sponsored because I thought it irpportant that the Commission
be on record with regard to this issue,

(b) Do you disagree with other courts® analysis upholding the legality of the
substantial proportionality test? How can we be sure that, as an appellate judge,
you w uld not prejudge this issue?
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Response:

As a policy adviser to the Department of Edncation, I was critical of the decisions of the eight
federal appeals courts that have upheld the proportionality test. My criticism of the eight
appellate courts that had affirmed the use of substantial proportionality was a response to those
who argued that the courts’ decisions required the use of substantial proportionality. I pointed
out that the fact that these courts found the use of substantial proportionality permissible using
Chevron deference did not mean that substantial proportionality was required by Title IX, and
that the Commission was free to recommend other means to expand opportunities for women. 1
was {rying to make the point that even if substantial proportionality is a permissible means, it is
not a required means. If confirmed, my role as a federal appeals court judge would be to follow
the law regardiess of my personal preferences. As ap appeals court judge in the D.C. Circuit, my
commitment would include following the precedent declared by the United States Supreme
Court and the D.C. Circuit. As a judge, I would put my prior views, expressed as a policy
adviser, aside, and I would look at the issue anew in kccping with my duty to spply the law
impartially in accordance with the precedents of the Supreme Court and the D.C. Circuit, in light
of the facts of the particular dispute to be adjudicated, and with the benefit of the arguments of
counsel.
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Responses of Thomas B. Griffith
Nominee for the U.S. Court of Appeals for the District of Columbia
to the Written Questions of Senator Dianne Feinstein

Question #1: Is there any new information, that we do not have now, that you think
we should know? This is an opportunity for you to teach us more about you.

Response: I thank you for this opportunity. I was first attracted to the study and the
practice of law because I was convinced that the law can be a powerful engine for good
in society. I am even more convinced of that proposition today after many years in the
practice of law in a variety of settings. Following my freshman year of college, I spent
two years of my life in South Africa and Zimbabwe at a time when Nelson Mandela was
in jail, apartheid reigned, and lan Smith was still in power. That experience transformed
my life in many ways. I came back from southern Africa with a deeper admiration than I
had ever had for the United States Constitution and a realization that the freedoms we
enjoy are fragile unless men and women of good will and dedication work to defend
them. Our freedoms must be constantly protected. Despite the current fashionable
criticisms directed at lawyers, I believe that the practice of law, properly understood, is
among the highest and best uses of human talent. The practice of law can do much to
create in our Nation a sense of community that recognizes the fundamental worth of each
individual. I have practiced law that way. I believe that the letters the Committee has
received from prominent attorneys, both Democrat and Republican, and others who have
known my life and my work as a lawyer confirm that.

During my years as Senate Legal Counsel, in the midst of a highly partisan atmosphere, I
demonstrated to the Senate, its members, employees and those outside the Senate that
take seriously an oath of office. With the help of a remarkable group of lawyers, I
provided the Senate with sound judgment in trying times, and I did so with faimess and
objectivity. I first met many of the prominent Democratic attorneys who have written the
Committee on my behalf during that time. They saw that my respect for the law was
what defined my conduct. During my most recent hearing, I was asked about my pro
bono work when I was in private practice. I appreciated the opportunity to discuss my
pro bono representation of a death-row inmate. There are at least two reasons why I was
involved in that project. First, we lawyers have been the beneficiaries of this remarkable
society that has been created because of the rule of law. We should do all that we can to
make certain that those who have not been as fortunate, who have been left out and left
behind, are given the full advantage of the rule of law. Second, as I became inveolved in
this particular representation, I became convinced that the man we were representing was
actually innocent of the crime for which he was accused. At that point, my involvement
became more than playing a part — even an important part — in a vital process. Now, the
purpose of my involvement was to use the rule of law to prevent a gross injustice. And
we succeeded. There are few experiences in my life as gratifying as learning that the
Govemnor of Virginia determined to commute our client’s death sentence. This passion

1



48

03/16/05 WED 18:82 FAX 003

for the rule of law is not unique to me but it helps explain how I practice law and what I
do.

For the last ten years, I have been deeply involved in the American Bar Association’s
Central European and Eurasian Law Initiative (ABA/CEELT). Tam a member of
ABA/CEELI's national advisory board. ABA/CEELI sends Ametican judges and
lawyers to former communist countries on a pro bono basis to work with native lawyers,
judges, and reform-minded government officials to help establish the rule of law. Asl
have traveled through these former communist countries, I have had the opporfunity to
meet with Enropean and Eurasian lawyers who look to the United States as the great
exemplar of a nation that is dedicated to the rule of law, limited government, and
individual liberty. Their admiration for what we have accomplished is gratifying, but it is
also challenging. Many of these lawyers and judges quite literally have put their own
lives at risk to advance the rule of law in their countries. These lawyers and judges are a
constant reminder to me of the power of the idea of the rule of law. It benefits nations
and societies because it recognizes the value of the individual.

During my legal career and as a public servant, I have demonstrated my commitment to
protecting individual rights. If I am fortunate enough to be confirmed, I will continue to
do so. You may recall from the time we visited in your office last summer, I am deeply
committed to Title IX in particular and to expanding and advancing opportunities for
women in all areas of our society. | am committed to that because it is the right thing to
do. But it is also personal for me. 1 am the father of five daughters and a son. My entire
adult Jife, I have been an outspoken advocate for expanding opportunities for women in

_part because it means more opportunities for my daughters and a better society for my
son. Those who know me best know that about me. Some of them have written to the
Committee about that passion of mine.

Those who have worked with me throughout my career know the value I place on candor
and honesty. They know as a litigator and adviser that I do not cut corners with the truth
and that I always work within the rules. Similarly, I have been candid and forthcoming
regarding the bar issues, to the best as my recollection would permit. I have
acknowledged that I am responsible for the failure to pay my D.C. Bar dues in a timely
fashion. 1 mistakenly relied on the D.C. Bar to provide me notice and my law firm to
make certain that my dues had been paid. Ino longer rely on others to discharge my duty
in this regard. With respect to the Utah Bar issue, T have been careful to carry out my
responsibilities as Assistant to the President and General Counsel at Brigham Young
University consistent with the longstanding practice of the Utah Bar, expressed in letters
to the Committee by five past presidents of the Bar, its current executive director, and
others, that in-hotise counsel need not be locally licensed provided that he or she is
closely associated with Utah lawyers, as I have been
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Throughout my carcer, I have used my legal training and my positions to build bridges
across partisan, social, cuitural, and racial divides. That commitment is reflected in the
bi-partisan support I enjoy in the legal community.

Thank you for this opportunity to explain more about who I am and what motivates my
commitment to the law.

Question #2: You stated at your hearing that you have no plans to take the Utah
Bar Exam. But in a May 14, 2003 letter, the General Counsel of the Utah Bar

Ass ciation wrote to you: “I would encourage you to start preparing your
application as soon as pessible” to take the Utah Bar Exam. Why have you decided
not to follow her advice?

Response: It has been my understanding that the consistent advice of the Utah Bar over
the years is that in-house counsel need not become a member of the Utah Bar provided he
or she is closely associated with Utah counsel, makes no court appearances, and signs no
Utah pleadings, motions, or briefs. This was confirmed in letters to the Committee from
the current executive director and five past presidents of the Utah Bar. Ihave always
adhered to this advice. Were I to remain in Utah as Assistant to the President and
General Counsel at Brigham Young University, I would seek to join the Utah Bar, not
because I believe it is necessary for me to do so under the rules, but because I would want
to.

Background: You have expressed support for Title IX. Indeed, Title IX, since its
adoption in 1972, has led to a five-fold increase of intercollegiate women athletes in
America, from 32,000 te 150,000 today, But you have made some arguably
conflicting statements about your views on federal funding of women student
athletes.

¢ On the Committee to review Title IX that you served on, you stated that
numeric formulas “are morally wrong and logically flawed.”

+ But regarding your work on that committee, you said in a written answer to
Senator Kennedy last year that you opposed numeric formulas because you
had heard that schools have misused a test to have opportunities for women
athletes be proportional to the number of women students (the Title IX
“proportionality test”).

Question #3: How common were these problems you mentioned, in which schools
misused Title IX?
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Response: It is my recollection that the Commission heard from a number of college and
university administrators who testified that the substantial proportionality concept had
been used as a quota.

Question #4: Can you please discuss some of the examples that you were referring
to, in which schools misused Title IX or the proportionality test?

Response: [ cannot recall specific instances now and do not have access to the testimony.

Question #5: If those problems were common, instead of recommending that the
“pr portionality test” be revoked, did you instead consider recommending that
schools be better educated on how to use Title IX and the proportionality test

pr perly?

Response: Yes, and I supported recommendations to that effect. In particular, I
supported recommendations that; 1) called for the Department of Education to “provide
clear, consistent, and understandable written guidelines for implementation of Title IX
and make every effort to ensure that the guidelines are understood through a national
education effort [and] ensure that enforcement of and education about Title IX is
consistent across all regional offices”; 2) the Department of Education “should clarify
the meaning of proportionality to allow for a reasonable variance in the relative ratio of
athletic participation of men and women while adhering to the nondiscriminatory tenets
of Title IX™; and 3) the Department of Education should not designate substantial
proportionality as the sole “safe harbor,” but should find a “way of demonstrating
compliance with Title IX’s participation requirement that treats each part of the [three-
part] test equally.”
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April 4, 2005

The Honorable Arlen Specicr

United States Senate

Chairman, Committes of the Iudxcxaty
224 Dirksen Senalc Office Building
Washington, D.C, 20510

RE: Responso of Thomas B. Giiflith, Nowines for the U.S, Court of Appeals
for the District of Columbia Circuit to tho Wiliten Follow-up Qucstion of
Senator Dianne Feingtein

Dear Senator Specter:

1 have attached my answer to the latcst written follow-up question to me from Scnator
Feinstain,

Stmcmly,

T hum-v.s B. Griffith
kk’

cc:  ‘TheHonotuble Pairick J. Leahy
United States Scnate
Ranking Member, Committee on the Judiciary
152 Ditksen Scoate Office Building
Washington, D.C. 20510

Uniled States Department of Justice
Office of Legal Policy
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Rcsponse of Thomas B. Griffith .
. Nominee for the U.S. Court of Appeals for the District of (‘olumbm Circuit
to the Written Follow-up Question of Senator Dianne Feinstein

Question #1:°  Your answer to one of my questions concerns me. I asked you
to “please discuss some of the examples that you were referring to, in-which
schools misused Title IX or the proportionality test” You responded: “I
cannot recall specific instances now and do not have access to the testimony.”

As you are certainly aware, the Commission’s testimony is available on the
Internet, at http://www.cd.gov/about/bdscomm/list/athletics/transcripts.html. -
Therefore, ] do not understand why you said that you do not have access to
the testimony.

To be clear, I am asking for your own understanding of what constituted
“misuse” by schools of Title X or of the proportionality test. You wrote to
Senator Kennedy last year that: “I came to the belief that substantial
proportionality should not be used to pursue the worthy objective of
expanding opporturiities for women in intercollegiate athletics because of the
inherent risk that it will be misused by some as a quota system. 'The
Commission Heard testimony that some had misused the concept of substantial
proportionality and turned it, in some instances, into a quota system.”
(Emphasis added.) Tn light of that statement, what I would like you to
comimunicate te me is your own understanding of what constituted “misuse;”
please feel free to review the transeript to refresh your memory.

Response: Thank you for this opporiunity to address your concerns.. At the time]
responded to your previous questions, 1 was not aware that the transcripts of the
hearings of the Secretary of Education’s Commission on Opportunity in Athletics
were available online. Following your suggestion, I have reviewed those
transcripts to refresh my memory.

"When the Commission began its work in the summer of 2002, it did so
against the background of complaints by some, including representatives of a
number of men’s collegiate athlotic teams and their supporters, that the Department
of Tiducation’s use of substantial proportionality to enforce compliance with Title
IX was unfair and contradicted the express language of Tile IX that prohibits
“proferential or disparate treatment to the members of one sex on account of an
fmbalance which may exist with respect to the . . . percentage of persons of that sex

1
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,partlcipalmgm .. the , ., activity.” ZOUS C. 1681(b) (2000); Education
Armendments 1972, Pub. L No. 92-318, section 901, 86 Stat. 235, 373-374 (1972)

During town hall meetings in August, September, October, and November of
2002, the Commission heard numercus presentations from experts as well as
mombets of the public to the cffect that the concept of substantial pmportionality
“has been misused by the Department of Education and colleges and univorsitics.
As I cxplained to my colleagues at the time, I believed that the chief mistake has
becn an overemphasis on substantial proportionality as the ptimary means of
proving compliance with Title IX. This overemphasis distoris and undervalues the
two other prongs of the three-part lest the Depariment of Bducation created to
determine comphauce' demonstrating a history and continuing practice of
program expansion for womon or fully and cffectively accommodaung the
interests and abilities of women,

The Commission heard from athletic directors, college and university
presidents, legal counsel, and others who testified that many schools had adopted
the approach that substantial proportionality alone was tho way to achicve
compliance with Title IX. There were at least two explanations for this approach
prosented to the Commission. First, by its very nature, substantial proportionality
can be more easily measured than the other means of compliance, For that reason,
it presents an easier and safer means fo protect a risk-averse college or university
from unwanted, time-consuming, and costly litigation or regulatory investigation
Sceond, the Depattment of Education announced in a policy interpretation in 1996
that achlcvmg substantial proportionality would constitute a “safe harbor” from
adverse regulatory scrutiny. The Commission heard testimony that, in response to
this 1996 clarification letter, many universitics determined that the most practical
way to withstand that scrutiny or avoid it altogether was to pursue substantial
proportionality. ‘The Commission also heard testimony that the Department of
Education itself, in some instances, demanded that universitics and colleges pursuc
substantjal proportionality to the cxclusion of the other two prongs. Many
complaints were heard hy the Commission sbout the inflexibility of the
Department of Lducation in its reliance on substantial proportionality and its
refusal, in offect, to use the other two prongs.

The decision by thé Department of Education to emphasize substantial
proportionality as the preforred means of achicving compliance with Title IX and
the understandable decision of administrators and university counsel to comply has
fed lo. the unfortunate practices of artificially capping athletic team size,
cuphermstlcally referred to as “roster management”, and, in some instanecs, cven
cutting men’s tocams. I cxpressed the view that such practices are a misuse of Title

2
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I1X whehn they iaré‘ used to achicve compliance with a numeric formula based on the
sex of the athlete, and they do not oxpand opportunities for women athlétes.

The Commission responded to this evidence of misuse of substantial
proportionality in scveral of its Findings and Recommendations, For example,
Finding 3 provides, “Mauy practitioners feel that their institutions must meet the
proportionality test to ensure a ‘safe harbor’ and avoid expensive lmgauon ? Inits
cxplanation for this Finding, the Commission wrote

Witnesses and Commissioners stated on numerous occasions that
attomeys and consultants have told them that the only safe way to
demonstrate compliance with Title IX’s participation requirement is to
show that they meot the proportionality requirement of the three-part
tost. . . . It is true thet many federal courts have emphasized the
proportionality requirement jn Title IX litigation, The facts of the
Cohen case underscore the challenge institutions may face in meeting
the evidentiary requirements of parts two and three of the three-part
test, which are by their nature more subjective than part one. The
court precedent reflects the decision by the Office for Civil Rights to
identify only the first part of the three-part test as a.“safe harbor” for
demonstrating compliance with Title IX. This means that if a school
can domonstratc proportionality, there will be no further scrutiny by
the Office for Civil Rights. If a school claims it is in compliance
under one of the other tests, the Office will scrutinize that claim more
carcfully sinco compliance under either of these parts is not a safe
harbor. There should be an additional effort to designate parts two
and three as safc harbors along with part one.. For attorneys and
“consultants, the easily quantifiable naturc of the proportionality test,
tequiring as it does simple data and a clear mathematical formula,
may make it more likely to be favored as a means of establishing
compliance. Finally, since tho first part of the test is a safe harbor, ifa
school were to cstablish compliance under one of the other prongs it
might still be subjected to a subsequent comp]amt based on its
inability to demonstrate proportionality.

U. 8. Department of Bducation, Scerotary’s Commission for Opportunity in
Athletics, Open To All: Title IX at 30,23, 24. :

Likewise, in Finding 4, the Conunission wrote,
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. Although, in a sfrict sense, the proportionality part of the three-part
test does not require opportunitios for boys and men be limited, it has
been a factor along with other factors, in the decision to cut or cap
teams,

In jts explanation for this Finding, the Commission wrote:

The 1996 clarification letter advised education institutions that they
may “choose to eliminate or cap teams as a way of complying with
part one of the three-part test,” Cutting teams or limiting the available
places on teamns is not a requirement for complying with Title IX.
‘'However, the Commission was told that when faced with a complaint
rogarding its athletics prograrns, ait institution may feel that cutting a
team or capping opporiunities is an easy way to gain compliance,

Open To All: Title IX at 30, 24.

At Icast three of the Commission’s unanimous recommendations addressed
this misuso of substantial proportionality. Recommendation S providos,

The Office for Civil Rights should make clear that cutting teams in
order to demonstrale compliance with Title IX is a disfavored
practice, :

The Commission explained:

The loss of teams described in the Commission’s findings, and
eloquently described by many of the people affected, has caused the
Commission great concern. Although the Commission recognizes
that the decision to drop a team is affected by many factors, it should
be made clear to schools that it is not a favored way of complying

“with Tile IX. The fundamental premise of Title IX is that decisions
to limit opporfunities should not be made on the basis of gender.
Thercfore, cducation institutions should pursue all other alternatives
before cutting or capping any team when Title IX compliance is a
factor in that decision. If indeed teams have to be cut, student athletes
should be given justification and adequate notige,

Open to All: Title IX at 30, 35.
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Recommendation 14 provides,

If substantial proportionality is retained as a way of complying with
Title IX, the Officc for Civil Rights should clarify the meaning of
substantial proportionality to allow for a reasonable variance in the
relative ratio of athletic participation of men and wornen while
adhering to the nondiscriminatory tenets of Title IX.

"T'he Commission explained:

The Commission has been told that the meaning of the torm
“substantial proportionality” in the first part of the three-part tests has
been adjusted in practice to require “strict proportionality.” This
recommendation would clarily the wmeaning of “substantial
proportionality.”

Open To All: Title IX at 30, 38.
Recommendation 21 provides,

The designation of one part of the three-part test as a “safc harbor”
should be abandoned in favor of a way of demonstrating compliance
with Title 1X’s patticipation requircment that treats each part of the
test equally, In addition, the cvaluation of compliance should include
looking at all three parts of the test, in aggregate or in balance, as well
as individually.

The Commission explained:

Many who havc testified before the Comunission bave complained
that the emphasis of the Office for Civil Rights' on encouraging
compliance with the first part of the three-part test by designating it as
a “safe harbor” is leading institutions to limit opportunities rather than
expgud them. This recommendation aims to allow schools to
demonstrate compliance using the other parts of the tost without
_having to be concerned about later complaints for non-compliance
with the first part. .

Open To All: Title IX at 30, 40,
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Responses of Thomas B, Griffith
Nominee for the U.S. Court of Appeals for the District of Columbia
To the Written Questions of Senator Edward M. Kennedy

1. Mr, Griffith, as you know, Title IX — the landmark law barring sex
discrimination in education, has made an enormous difference in the lives of girls
and young women across the country, especially in sports opportunities. I'm
troubled by your views on this important civil rights law.

As a member of the Commission on Opportunity in Athletics, appointed by
Secretary of Education Rod Paige, you proposed to eliminate the laws “substantial
proportionality” test, under which schools are required to offer athletic
opportunities to male and female students in sabstantial proportion to their overall
representation in the student body. It’s an effective way to measure if schools are
treating women’s teams fairly. You yourself called your proposal “radical.” It’s
accurate, and it explains why your proposal was rejected, by the Commission, and
also by the Department of Education.

a. You’ve tried to justify your position by saying that the proportionality test
violates the language and spirit of Title IX, and the Equal Protection
Clause of the Constitution. You.called it “illegal, unfair and wrong,” and
even called it “morally wrong.” How can you ask to be confirmed as a
federal judge when you oppose such a basic and successful and widely
accepted part of our civil rights laws?

Response: These statements were made in my role as a policy adviser to the Department
of Education. They were not directed at Title X, which I support whalcheartedly. Nor
were they directed at the concept of substantial proportionality. They were directed at the
practice by some to take the concept of substantial proportionality and use it as a quota
system. If confirmed, my duty as a judge would be to apply the law regardless of any
policy preferences I might have once had.

b. You’ve said that you opposed the “substantial proportionality test”
because you thought some had “misused” or “misinterpreted” it to create
quotas., In answers to my previous written questions, you stated that you
“came to believe that substantial proportionality should not be used to
pursue the worthy objective of expanding opportunities for women In
intercollegiate athletics because of the inherent risk that it will be misused
by some as a quota system.” You also stated that the Commission had
heard testimony that some misused the test to impose quotas. Even if that
were true, why throw the baby out with the bathwater? Why not have the
Commission educate people about the way to apply the legal standard,
rather than seeking to throw out the standard itself?

1
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Response; I supported recommendations to do just that, to clarify that substantial
proportionality allowed for reasonable variances in ratios of athletic participation
between men and women, and to make certain that substantial proportionality was not the
sole means by which compliance with Title IX could be determined. In particular, 1
supported recommendations that: 1) called for the Departinent of Education to “provide
clear, consistent, and understandable written guidelines for implementation of Title IX
and make every effort to ensure that the guidelines are understood through a national
education effort [and] ensure that enforcement of and education about Title IX is
consistent across all regional offices”; 2) the Department of Education “should clarify
the meaning of proportionality to allow for a reasonable variance in the relative ratio of
athletic participation of men and women while adhering to the nondiscriminatory tenets
of Title IX™; and 3) the Department of Education should not designate substantial
proportionality as the sole “safe harbor,” but should find a “way of demonstrating
compliance with Title IX’s participation requirement that treats each part of the [three-
part] test equally.” These recommendations gamered the unanimous support of the
Comimission, and, as a policy matter, I am comfortable that the recommendations made
would greatly reduce the inherent risk that substantial proportionality would lead to
quotas,

¢. You have stated that the “substantial proportionality” test has an
“inherent risk that it will be misused by some as a quota system.” Please
explain in detail why you believe this is so. Can you assure the Committee
that you will not seek to overturn the substantial proportionality test if
You are confirmed?

Response: The Commission heard testimony from many university administrators that
substantial proportionality was being used as a quota because it was an easier means to
avoid adverse regulatory scrutiny than the other prongs of the three-part test. If I am
confirmed, I would occupy a much different role than the one I filled as a policy adviser
to the Department of Education. I would apply the law as found in statute, regulation,
and according to the precedents of the Supreme Court and the D.C. Circuit regardless of
any policy preferences I may have once had.

2. As 2 member of the Title IX Commission you stated that “the Department of
Education never should have, nor should it now continue, any remedy that relies on
numeric formulas. It is fllegal, it is unfair and it is wrong.” That’s pretty strong
language, and it has broad implications for a range of well-established civil rights
laws.

a. In answers to my written question, you stated that you did not oppose all
use of numerical measures to prove discrimination in Title VII cases. How
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can you recoucile that response with your earlier statements that all
numeric measures are illegal and even “morally wrong?”

Response: These quoted statements were made during a policy debate in my capacity as
a policy adviser. The focus of my remarks was on the misuse of substantial
proportionality as a quota system in the context of Title IX. The Commission did not
discuss nor did I meen to comment upon the use of numeric formulas, by which I meant
quotas, ontside the context of Title IX. '

b. Please explain in detail what you meant when you stated that numeric
measures are “morally wrong,” including specific examples of instances in
which it was considered morally wrong.

Response: My intent was to criticize quotas as an unfair way to advance social policy
and not to advocate that numeric measures should not be used to help determine whether
a party has complied with the law. Title IX itself expressly allows for the use of
statistical evidence to show that “an imbalance™ exists in opportunities for men and
women. It forbids, however, “any educational institution to grant preferential or
disparate treatment to the members of one sex on account of [that] imbalance.”

[ Why did you make such sweeping stateménts if you did not mean them?

Response: My statements were meant as a criticism of the way some had misused
substantial proportionality by making of it a quota system.

3. M, Griffith, as you know, there are several questions about your failure to
maintain your membership in the appropriate bar associations while practicing law
in the District of Columbia and in Utah. You failed to keep up your membership for
three consecutive years where you were practicing law in the District of Columbia.
You’re still not a member of the Utah bar, although you have served as chief
attorney for Brigham Young University since 2000.

a. In May 2003, the Utah bar told you the only way to maintain your status
as to take the bar exam. Even assuming that your failure to pay your bar
association dues in D.C. was an oversight, and your failure to take the bar
before May 2003 was a misunderstanding, why have you still failed to take
the bar exam?

Response: It has been my understanding, consistent with the views expressed in letters to
the Commiftee by the current executive director of the Utah Bar and five of its past
presidents, that I do not need to become a member of the Utah Bar to carry out my
responsibilities at the University, provided that, when [ am engaged in the practice of
law, I do so “in conjunction with an associated attomey who is an active member of the

3
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Utah bar and that {I] make[ ] no court appearances and sign{ ] no Utah pleadings,
motions, or briefs.” That describes precisely how I have organized my legal work at the
University.

b. Do you agree that the failure to comply with bar rules in the jurisdiction
in which one practices law is a serious matter for any attorney,
particularly one who is nominated for the second highest court in the
nation?

Response: Yes.

c. Your testimony at the recent hearing on your nomination makes clear that
you do not plan to take the Utah bar exam. After you received the May
2003 letter from the General Counsel for the Utah bar instructing you to
prepare to take the Utah bar exam “as soon as possible,” did you ever
contact the General Counsel again to inform the bar that you had decided
never to take the exam? If not, please explain why you decided not to do
so. If you did inform the General Counsel of this fact, please state when
you did so. :

Response: I did not cohtact the General Counsel again. As I explained above, | have
arranged the work of my office consistent with the advice of the Utah Bar, which has
been set forth in letters to the Committee from the current Executive Director and five of
its past Presidents. If I remain as Assistant to the President and General Counsel at the
University, I fully intend to become a member of the Utah Bar even though that is not
necessary to carry out my responsibilities at the University,

4. In 2003, you submitted an application for admission to the Utah bar, although
you never completed the process for admission. You stated in your application that
you had never been disbarred, suspended, censured, sanctioned, disciplined or

therwise reprimanded or disqualified, whether publicly or privately, as an
attorney. However, in 2004, you informed the Committee that you were suspended
from the D.C. bar in 1997 and 1998, although you continued to practice law in D.C.
during that time.

a. Do you now acknowledge that your statement that you had not been
suspended was incorrect?

Response: At the time, I had no thought that the form was asking a question that would
cover the lapse of my membership for an inadvertent failure to pay my bar dues. Rather,
I read the question as calling for discipline for misconduct, not a purely administrative
sanction. Given the concern that has been expressed about my answer and out of an
abundance of caution, were I to fill out the same application today, I would answer “Yes”

4
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and explain the lapse in my membership just as | did in response to Question 11 on my
Senate Judiciary Cornmittee Questionnaire where I was asked whether my bar
membership had ever lapsed.

b. At any time before that information was made public in the press, did
you ever inform the Utah Bar that your membership in the D.C. bar
had been suspended? If not, please explain why you failed to do so. If
so, please describe in detail how you communicated that fact to the
D.C. Bar. If the communication was ip writing, please provide a copy
to the Committee.

Response: No. I did not think that there was any need to do so. Immediately upon
discovering the lapse, I paid my dues and was reinstated as a member in good standing.

5. 1f you are confirmed to the D.C. Circuit, you will be called upon to uphold
some of Americans’ most cherished constitutional rights. It is important for the
American people to understand how your views on these basic issues, and how they
may affect your decisions, Over the years, the Supreme Court has recognized a
number of constitutional rights not explicitly set forth in the Constitution, such as
one person, one vote; the right to privacy; and the right to travel. Although you
have previously stated that, if confirmed, you would seek to follow applicable
precedent, it is important for the Committee to understand your own views of
important Constitutional principles, independent of precedents.

a. Please state, your own view as to where in the Constitution you find
grounding for a right of privacy and what that constitutional right
includes. Please specify whether you believe the right to privacy
includes the right to choose whether and when to bear a child, and
whether the right to privacy protects against goverament interference
with access to contraception.

Response: If confirmed, I would follow the precedent of the Supreme Court of the
United States and the D.C. Circuit. The Supreme Court has identified a right to privacy
in various provisions of the Bill of Rights and the 14™ Amendment. As defined by the
Court, the right to privacy includes the right to choose whether and when to bear a child
and protects against government interference with access to coniraception.
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b. Do you believe that the right to privacy is a fundamental right entitled
to strict scrutiny, the highest level of constitutional protection?

Respense: In precedent where the right to privacy has been implicated, the Supreme
Court has set forth the appropriate standard of review. If confirmed, I would look to the
applicable precedent and faithfully employ the standard set forth by the Supreme Court.

c. Do you believe that Roe v. Wade is settled law in the United States?

Response: Roe v. Wade has been reaffirmed by the Supreme Court, including in Casey.
If confirmed as a judge on the D.C. Circuit T would certainly treat it as settled law.
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Responses of Thomas B. Griffith
Nominee for the U.S. Court of Appeals for the District of Columbia
* to the Written Questions of Senator Patrick Leahy

1. Up until you sent your letter of November 12, 2004 to Senator Hatch, in all of
your contacts with the Committee you left the impression that 1998 was the only
time you had failed to pay your D.C. Bar dues on time, and certainly the only time
that your membership in the D.C. Bar was suspended for non-payment. But in that
November 12 lefter, and later in your December 3, 2004 answers to written
questions, you indicated that 1998 was not the only time you were late with your
payments. In fact, after 1995, when Wiley, Rein and Fielding paid your D.C. Bar .
Dues, you did not pay in a timely fashion until 2002, In 1996 you paid late, in 1997
you ignored three notices, were suspended and finally only paid in 1998, and for the
1998 dues year you never paid and were again suspended until 2001. (A) Why
didn’t you explain all of this on your initial questionnaire, or later in interviews with
Committee investigators trying to determine the history of your membership in and
paymeants to the D.C. Bar? (B) Why did you try to hide the initial admission in a
letter sent just before your hearing, and only give more details after your public
hearing? (C) Why was it so difficult for you to pay your D.C, Bar dues on time?

Response: I appreciate the opportunity to address this issue. I have always attempted to
be 83 responsive to the Committee as my memory and available records have allowed. On
my initial questionnaire, I brought to the Committee’s attention that my D.C. Bar
membership had lapsed for non-payment of dues on November 30, 1998, due to a clerical
error. At the time I filled out my initial questionnaire, I had no recollection of the 1956
and 1997 late payments. I first became aware of the late payments in those years after
discugsions with the D.C. Bar to determine what records they had available. When 1
became aware of the timing of the 1996 and 1997 payments to the D.C. Bar, I disclosed it
to the Comumittee in my November 12, 2004 letter, As I learned more information, I
would provide it to the Committee. As I indicated in my testimony, I take full
responsibility for the failure to pay my bar dues in a timely fashion. It is now my practice
to personally ensure that the dues are paid every July, and I commit to the Committee that
1 will continue to do so.

2. You have said, and the D.C. Bar records you enclosed with your December 3
answers confirm, that when you paid your dues for 1996 (on a July 1, 1995
statement) you indicated that the D.C. Bar should send future correspondence to
your home address. However, when you finally paid the 1997 bar dues (on a
statement titled July 1, 1996) it appears you asked the D.C. Bar to send
correspondence to your business address. (A) Why the change, if, as you indicated,
you knew that the Senate would not pay your dues? (B) If the Bar knew in January
1998, when you did pay your 1997 dues, where to find you, how do you explain that

1



64

03/18/2005 22:20 FAX guvs/uLL

you never recejved your 1998 dues statement either at home or the office, as you
have said?

Response: I am not aware of the documents you reference for the payment of the 1996
and 1997 D.C. Bar dues. I currently have records only for 1995 and 1996. The 1996
payment is on a statement with the billing date of October 16, 1996. I did check the
address preference box for the business address, but have no recollection of why I did
that or whether it was intentional. Again, I take full responsibility for the failure to pay
my D.C. Bar dues in a timely manner, whether or not I received a notice at my home or
business address.

3. In answer to Question 7 of my initial written questions, you answered that 66
attorneys joined Wiley, Rein and Fielding and 61 left during the two years you were
there after you left the Senate. Were the bar dues of any of these attorneys not paid
due to an “‘unintentional oversight” during their tirne at the firm?

Response: 1 do not know.

4. In response to Question 10 of my initial written questions, you answered that you
had not contacted any former employers, clients or insurance carriers to notify
them that you had been practicing law in Washington, D.C. while suspended from
the D.C. Bar for several years. You secemed to be saying that because you paid your
back dues and were reinstated, your period of suspension would be of no concern to
those you represented and were in partnership with while practicing without a
proper license. Please indicate where in the D.C. Statutes, D.C. Bar Rules or the
rules of any court in the District of Columbia any distinction is made about the
liability or culpability of a lawyer practicing while suspended based on the reason
for the suspension or the subsequent reinstatement of that lawyer.

Response: I am not aware of any such authority. The D.C. Bar, however, has never
brought any disciplinary proceedings as a result of this matter.

5.1n a passage from an article by the D.C. Bar Counsel Joyce Peters called Dues
and Don’ts. Ms. Peters says: “the failure to pay Bar dues, particularly if swiftly
remedied to avoid the unauthorized practice of law, may be viewed as a relatively
minor disciplinary infraction, but the length of time that the lawyer neglects to pay
dues may cause a simple failure to ripen into a more serious disciplinary matter.”
In a 1988 case the D.C. Court of Appeals stated that “two years is clearly an
excessive period of time in which to neglect payment.” Do you disagree with Ms.
Peters that your practice of law in D.C. without a valid D.C, license was a
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disciplinary infraction? If not, please point to the specific statute or case law that
supports your position.

Response: I am not expert in the law at issue and have no basis to form an opinion. It
was never my intention to fail to pay my D.C. Bar dues, and I remedied the situation as
soon as I was made aware of the problem. The D.C. Bar has never brought a
disciplinary action against me as a result of my inadvertent failure to pay my Bar dues.

6. You were twice suspended from the D.C. Bar for non-payment of dues. In your
2003 application to the Utah Bar you falsely answered that you were never
suspended from any bar. Have you now disclosed to the Utah Bar the existence,
nature and duration of your suspensions from the D.C. Bar?

Response: No. The answer was part of a form that accornpanied my application to take
the Utah Bar. Iam not a member of the Utah Bar. It is not my understanding that I have
an obligation to inform them of this matter.

7. (A) If, as you say in response to Question 12b., you were aware that the Office of
the General Counsel at BYU paid the bar dues of attorneys in the office, why did
you make po specific arrangements for them to pay your D.C. dues? (B) How did
You think they would knew which bar dues to pay if you did not direct them to do
it?

Response: When [ moved to Utah in August 2000 I was under the mistaken impression
that my Jaw firm had paid my D.C. Bar dues for that year. In 2001, I failed to pay after
receiving no notice, which was a mistake on my part. Once [ leamed of my mistake in
October, 2001, 1 directed the office to pay my dues, and I have directed them 1o do that
every year since.

8. In answer to Question 19 of my first set of written questions, you wrote that soon
after your arrival in Utah you learned from your predecessor that Utah did not have
a rule to allow in-house counsel to join the Utah Bar without examination. Isn’t that
because the Utah Bar does not treat in-house counsel any differently than other
attorneys, doesn’t have any “in-house” or “general” counsel exception at all, and so
requires all attorneys practicing law in Utah, no matter where they work, to become
members of the Utah Bar?

Response: No. It is my understanding, consistent with the letters to the Committee from
the current executive director of the Utah Bar and five of its past presidents, that it has
been the consistent advice of the Utah Bar over the years that in-house counsel in Utah
need not be licensed in Utah provided that he or she is closely associated with Utah

3
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lawyers, makes no court appearances, and signs no Utah pleadings, motions, or briefs. 1
have adhered to that advice.

9. You mention that two of your predecessors had each become a member of the
Utah bar without taking the bar exam, but you take no notice that each of the three
of you was operating under different sets of facts, to which Utah laws and bar rules
would presumably apply differently. What made you think that just because they
may have been within the rules to be admitted without examination, you were?

Response: I made no assumption that I would be admitted without examination. I was
aware that each of my two predecessors had been admitted to the Utah Bar without
examination after having moved to Utah from elsewhcre. I asked my immediate
predecessor to ask people at the Utah Bar whether I could be similarly admitted without
examination. He was told that I could not, and he communicated that to me.

10. In your answers to my written questions, it seems your paramount concern was
.being admitted to the Utah Bar without examination. But in fact, according to Utah
Bar rules, if you had just applied to waive into the bar within the first year of your
practice in Utah, you could have been admitted without the examination. Why

didn’t you just do that?

Response; When I moved to Utah in August 2000, there was no provision that allowed
me to waive into the bar. Utah did not adopt a reciprocity rule that would allow
admission by waiver until sometime in late 2002. By that time, I did not fall under the
scope of the rule.

11. You say you did not submit an application to take the summer 2002 bar exam
because you read about a possible change in the Utah reciprocity rules in the March
2002 Utah Bar Journal. Your recollection of why you did not submit the
application has not been so ¢lear in your conversations with the Committee
investigators or in any of your written correspondence with members of the
Committee or in your hearing testimony. Why had you never mentioned the article
in the Bar Journal before? Please provide the Committee with a copy of that article.

Response: [ have attached a copy of the requested article (attachment). 1 have tried to
always provide the Committee with all relevant information, While I cannot recall all of
the details of the conversations to which you refer, I can assure you that I did not
intentionally withhold information from the Committee.
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12. You say that around March 2002 you placed a phone call to the then President
of the Utah Bar, John Adams, to ask about the change in reciprocity rules. You
never mentioned that phone call in your conversations with Committee investigators
or in any of your written correspondence with members of the Committee or in your
hearing testimony. In fact, although you say you refer to that phone call in your
April 2003 letter to Mr. Adams, there is no such reference. Why have you never
mentioned the telephone conversation with Mr, Adams before? Please recount for
the Committee your exact recollection of that phone call, including whether or not
you asked Mr. Adams if you needed to become 2 member of the Utah Bar, and
whether or not Mr. Adams told you there was a “general” or “in-house” counsel
exception exempting such counsel from the general rule that lawyers practicing law
in Utah must be members of the Utah Bar.

Response: I do not recall not telling people of the conversation. My April 10, 2003 letter
to Mr, Adams does refer to that conversation. In the next to the last sentence of the first
paragraph, I state, “In discussions with the Utah Bar Association (maybe even you —my
memory is not entirely accurate on this point), I was advised that the conventional
wisdom was that the court would in fact promulgate a reciprocity rule.” Although my
meroory was not clear at the time I wrote the letter, subsequently I recalled that my
discussion was in fact with Mr. Adams. As best I can rccall now, I told Mr. Adams that I
had been told about the March 2002 Bar Journal article and was interested to learn
whether it was accurate and whether, in his view, Utah was likely to adopt a reciprocity
rule. I told him that I was planning on taking the Utah Bar examination that summer, but
if it appeared likely that Uteh would adopt a reciprocity rule, I would not take the
examination. Mr. Adams was careful to say that he could not speak for the Utah
Supreme Court, but he stated that it was the conventional wisdom that Utah would adopt
a reciprocity rule. Ido not believe that I asked Mr. Adams whether I needed fo become a
member of the Utah Bar or whether there was a “general” or “in-house” counsel
exception, because the purpose of the conversation was to inquire into the proposed rule.

13. In response to Question 20 you say that yon “formed” an “understanding. . -
over the course of . . . years of practicing law,” and interacting with in-house counsel
during the course of your career that in-house counsel did not need to become
members of the Utah Bar. (A) Did you add to the understanding by doing any
independent research of your own? (B) Did you think it was sufficient to rely on a
general “understanding” “formed” by your interactions with other lawyers?

Response: Other than the conversations I described in my prior answers to the
Committee, I do not recall doing additional research. My understanding has been
confirmed, however, by the executive director and five past presidents of the Utah Bar.
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14. You wrote in your Committee questionnaire that you had begun discussing the
possibility of a federal judgeship with Senator Hatch in 1999, yet in answer to
Question 23c¢ you say you did not believe there was a possibility of obtaining a
judicial appointment when you wrote Mr. Adams of the Utah Bar in 2003. Please
recount for the Committee in detail all of your discussions with anyone about your
interest in and the possibility of your being appointed to, a federal judgeship,
whether in Utah or elsewhere. Please be as specific as possible, and include all dates
f all discussions as you recall them.

Response: After [ left my position as Senate Legal Counsel in March, 1999, I spoke with
several people, including Senator Hatch, to express my interest in a federal appeliate
judgeship. In 2002, I again approached individuals in the Administration and the Senate
to express my interest in a federal appellate judgeship. Although I had expressed interest,
I do not know that I was considered for such a position until the fall of 2003, after the
D.C. Circuit position again became available for nomination. Therefore, when I wrote to
Mr. Adams in April 2003, it was accurate to say that [ did not believe it was likely that I
would be nominated to a federal judicial position.

15. In response to Question 25 of my first set of written questions you say that in
January 2004, sometime after you say you “had some reason to believe that
President Bush might soen nominate” you for the D.C. Circuit bench, you asked a
second-year law student in your office to research the laws and rules applicable to
your situation. (A) If you were so sure that you did not need to become a member of
the Utah Bar, why did you ask her to do this research? (B) Why hadn’t you asked
_anyone to do this research when you first arrived in Utah or even when you first
accepted the position?

Response:; I have no clear memory why I asked her to do this research. I did not do this
research or ask anyone to do this research previously because it was my understanding,
based on my previous experience, my discussions with experienced Utah lawyers, and
my observations after I arrived in Utah, that in-house counsel in Utah need not be
licensed in Utah.

16, You say the law clerk recoinmended you take the bar examination. Please
provide the Committee with the name of the law clerk and current contact
information for her, as well as any memoranda between you and the law clerk,
between you and anyone else and between the law clerk and anyone else on this
subject. If you claim those documents would be privileged, please explain why,
including supporting citations of case law and statute.
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Response: I brought this request to the attention of the University and recused myself
from determining the appropriate response. I have been informed by the University that
the information is privileged and confidential and will not be released.

17. No guestion 17 was submitted.

18. In your answers to my first set of written questions and the questions submitted
to you by Senator Feingold after your first hearing, you are quite clear that you are
giving legal advice, which is included in the Utah Supreme Court’s definition of the
practice of law. You maintain that you may do that and not become 2 member of
the Utah Bar because you are “closely associating” with lawyers who are members
of the Utah Bar. You also freely admit that your definition of “close association”
really just means that you “consult” with Utah lawyers (whose boss you happen to
be) but that you give legal advice to your superiors. How can it be that in a state
where there is no “in-house” or “general” counsel exception, and where the Bar’s
general counsel herself clearly described the option of restricting your duties to non-
1 gal ones or closely associating yourself with Utah lawyers to do the legal work, that
what you do is not the unaunthorized practice of law?

Response: My understanding is consistent with the views expressed in the letters to the
Committee by the current executive director of the Utah Bar and five of its past
presidents that the way 1 have organized my affairs at the University does not constitute
the unauthorized practice of law. :

19. On May 14, 2003, Katherine Fox, General Coupsel of the Utah Bar wrote you a
letter expressing “surprise” that you thought there was a general counsel exception
to the Utah, and saying it was “unfortunate” you relied on a2 speculative rules
change. Any fair reading of the letter would indicate that Ms, Fox believed you had
no choice but to take the bar examination, and until you did to stop practicing law.
If that was not pessible, it is clear that she tells you in the meantime, you should
closely associate yourself with a Utah-licensed lawyer, On occasions after May 14,
2003, you have explained that you believe you need not be a member of the Utah
Bar as long as you “closely associate” yourself with a member of the Utah Bar. You
have indicated that upon your arrival in Utah you organized your work at BYU to
comply with that loophole, but on an indefinite basis. (A) Had you indeed heard of
this possibility before you read Ms. Fox’s letter? (B) Can you provide the
Committee with any evidence, other than your own statements since you received
Ms. Fox’s letter, that before you received her letter and read its final paragraph you
believed the so-called “closely associate” loophole protected you, or that you
organized your work to comply with the alleged loophole?
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Response: It has been my understanding since before assuming my position at BYU that
as in-house counsel, I need not be licensed in Utah as long as long I am closely associated
with Utah lawyers, tmake no court appearances, and sign no Utah pleadings, motions, or
briefs. Those with whom I work in the Office of the General Counsel can attest that since
I have arrived at the University, I have been closely associated with members of the
office and/or with outside counsel licensed in Utah on all legal maters in which I have
been involved.

20. (A) Since the beginning of the time when you believed you might be nominated
to a federal court seat until now, about how many hours would you say you have
devoted to the nomination and confirmation process including, preparing materials
for the Committee, meeting with White House, Department of Justice and Senate
staff, meeting with Senators, preparing for your hearing, traveling to Washington,
and any other time you may have spent? (B) Do you think that amount of time is
equal to, is Jess than or exceeds the number of hours you would have to devote to
preparing to take the Utah Bar examination?

Response: 1 have spent many hours on the nominatiop and confirmation process. Based
on my prior experience preparing for a bar exam, I would estimate that the time it would
take to prepare for the bar exam would take considerably longer.
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Utah Multijuri,

In October of 2000, the Multijurisdictional Practice ("M[P")
Task Foree was established by the Bourd of Bar Gomnissioners.
10 examing whether or not the present pracuce of sdmitdng
Lawyers to the Utal Suate Bar was scrving the public, the legal
profession, and the needs of clients. Another factor prompting
the formation of the Task Force was the fact thar Utah had been
invited 1o join with the neighboring swues of Waushington, Oregon,
and Idaha 10 paricipute in 8 “Pacific Northwest Coalition” which
would coaperate on licensing issues 2od sweamline the adils-
ston of atiorneys practiciag in Coalition swates. The Board asked
the MJE Task Force (o invesugate whether or not it mede sense
for Utah to participate in the Pacific Northwest Cealidon.

To light of the fact thar American Society and business today are
tess defined by geography, and lsvyers Increasingly find themselves
Tepresenting clients who have 1 presence i multiple jurisdicions,
the wend has beeq for states to atlow lawyers from other states
be licensed 1o pracice law within their borders without baving
to retake 2 bar exam. This seamlined process of sdmission is
referred to @s “reciprocity.” Of the approximately 55 1iS. lawver
licensing jurisdictions, over one-half (9 jurisdicions) allow
reciprocal admissinns. Curvently, Utth does not offer reciprocity
o anorneys from other states. Under Uialy'y licensing rules, even
anarmeys who have beeq practicing for five years of more are
required to take the essay portion of the bar exam before they
cag be licensed ta practice,

Aher reviewing the issue of reciprocity, the MJP Task Force con-
cluded that offering reciprocal admissions would be beneficial
in 2 number of ways, First, it simplifics the admission process
for lawyers who have 2 reasouable level of prior experience, and
allows aftorneys more freedom (o refocate 1o other aress of the
country. Thirtgen of the stares that offer reciprocity do 5o under
1 policy of “if vour siate lets our anorneys in, we will let your
siale's attorneys in,” Thus, by adopiing reciprociy. CGiah would
not only be allowing ourside anorneys an easier licensing opton.
huyt Uteh anoraeys would hive the opporminity 1z move to other
purts of the country and be licensed in other sutes that have
vedprocal admission roles.

Second, with retiprocity in place, clienls who do businessina
nusmber of sttes can ask the lawyers who represent them to get
licensed in these other states. This pravents the client from
incurdng the espense und inconvenience of hiring « second faw

ioiosa12

dictional Practice Rule

firem 10 assist thern with their legal problems. Third, easing licens-
iny requisements for practcing arorneys recognizes that witl new
technalogy, Law practice is no longer restricted o “sme-based”
practiioness. Compuerized legal research allows atormeys to
easily eross boundaries and with state-
specific case law, codes, 2nd administrative rules as needed,

PIRE

Finglly, itis possible to § 2 atmber of requi

into the recipraciy nule to insure that cliems a0d the public at
Large are provected, The following requirements have been incor-
poraied into the proposed rule: (1) completion of 2 minimum
number of vears of practice as an anorney, (2) gradugtion fom
0 ABA-gpproved Jaw school, (3) passzge of the bar examination
in a1 least one state, (4) establishment of the applicant’s good
ara) character, (5) sttendance 24 2 minimum of ffteen hours
of contining lepal education classes in Ul within six monts
of licensing 1o ensure out-of-state attorneys 2re educated on the
rules of practice, key substantive law differencas, and the ethics
iiles of Uiah, (6) be subject 1 disciplinary acsion in Uih, 2ad
(7) comply with all other applicable requirements of Bar mem-
besship, including payment of censing fees.

The proposed nule, 2 published below, was drafted by the MJP
Task Force after referencing the reciprocity rules of 20 other
states and incorporates 3 gnod deal of the ABA's Model Rule on
Reciprocity. The rule utilizes a two-tier system thax provides for
o different practice requirements, on¢ for Pacific Nortiwest
states aad another for all other states who offer reciprodiy to
Gtzh anorneys, The two-ter system is necessary becuse the
Coalition states have already established 2 three-year pracice
rule, while the ABS Model rule 2nd the majority of other states
utlize 1 five-vear pracdce rule. In order 1o be part of the Pacific
Northwest Coalidon, it is necessary that Utah's rule estahlish a
lower vears-of-praciice rule for attorneys from Dregon, Wash-
ingron. and Idaho than is set for anomeys applying from other
C.8. jurisdictions.

‘The MJP Tusk Force presents this prepased rule w the Gtah Sigte
Bar for comment. I the majority of Bar memmthers favor retiprociyy,
the rule will he presented to the Board of Bar Commissioners for
approval I approved by the Boasd, 2 petition will be filed with
the Utah Supreme Court. Court approval is necessary before the
rule goes into effect Al} T ding the proposed

reciprocity rule are welcome. Reauarks may be mailed to

bl 0URRAL
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the Uzah State Bar at (45 South 200 East, Salt Lake City,
Utzh 84111. or e-mailed to the Deputy General Counsel
in charge of Admissions, Joni Dickson Seko. Her e-mail
address is joniseko@ytahbar.org. Comments may also
be sent by facsimile to (801) 551-0660. The comment
period runs through dpril 2, 2002,

PROPOSED RULE FOR ADMISSION OF LAWYERS

LICENSED IN OTHER STATES OR TERRITORIES OF THE

UNITED STATES OR THE DISTRICT OF COLUMBIA TO

PRACTICE LAW IN UTAH

1. An applicant may, upon motion, be sdmirted to the practice
of law in this jurisdiction if the applicant hias been admined
to another state, tervitory ot the Diswict of Cohumbla where
sadmission by modos is qutherized and the applicant meets
the requirements of 1{a} through (11) of this rule.

The gpplicant shall:

(2) Have been admitted by bar exumination 1o practice law
in 2godjer state, territory, or the District of Colurnbia;

(b) Hold 2 frst professions] degree in law D, o ILB.) fom
a law school approved by the Conncll of the Secton of
Legal Education and Admissions to the Bar of the Americin
Bart association &t the time the degres was conferred;

{c) Have besn suhsandally and lawfully engayed in the active
practice of Lrw in {defio, Oregon or Washington for no
less than three vears, and have been substantially 2nd
Tawdully engaged I the practice of law in one of the
forementioned staes for any three of the four yrars
immediarely preceding the date of the filiog of applica-
tion for admission under this ule.

(d) A applicant who is engaged in the aciive practice Jaw in
the District of Columbia or it = srale or terzitory nder
than Idabio, Oregen, or Washington may fle for admission
under this rule if he or she has been substantially and
tawfully engaged in the practice of faw in such jurisdicion
for Bve vears, and hay been substapdally and levfully
engaged in the practice of law for 2y five of the seven
years iminediately preceding the date of the filing of
application for admission under this nle;

Hus received 4 passing score o the Multisede Professional
Responsibility Exsminaton as esteblished by the Board
of Bar Commissioners (“Board") of the Utab State Bur:

{e]

&

1) Presep satisfactory prook of both admission o the pracice
of taw and thie he nr she is 4 tember ia good stunding

Eetid b

~

igioii/012

in all jurisdicriogs where cusrently admitted;

() Flewith the applicuton 2 ceviicate from tre entey baving
authosity over professional discipling for each jurisdiction
where the applicant is licensed to puaetice which certifies
that the applicant is pot currently subject to lawyer disti-
pline or the sabject of 4 pending disciplinay maner;

fh) Presem satsfactory proof demonstrating that he or she
brave been substandally and lawfolly engaged in the
pragtice of luw for che applicable period of ime;

(i) Establish that the applicanr possesses the good moral
chucacter and Htness requisite to practice law in the
Staze of Usah and evidence of his oc her educational sod
professiondl qualificuions:

() Establish thax the state, tesritory, ot Distict of Columbia
which licensed the applicent allows the admission of
licensed Uiah lawyers under térms and conditions sub-
santally similar to those setforth in these rules, provided
that if the state, territory, or District of Columbis requires
Uk Lavyers fo complete or meet other conditions ot
equirements, the applicant must meet 3 substantislly
similar requiremnent for admission ip Unly '

(O Pay upon tic filing of the application the fee sswblished
for such admission; and

O Blea duly acknowjedged insoument, in writing, setting
forth his of hrer address i this Sune and designating the
Clerk of the Tiah Supreme Court ns Ris or her agent
upon whom process may be served,

. For the parposes of this tule, the “active practice of Jaw” shall

include the following scrivities, If perfoned in @ jurisdiction

in which the applicant is admitted, or if performed in s juris-

diction tha afiirmazvely permits such activity by 2 biwer not

edmilted to practice; however, it no event shall acdvities

listed under {2){e) and {£f) thaz were performed in advance

of bar admission vo the [ftah Stite Bar be uccepred towird

the durstional requirement:

{2} Representation of nne or more clients in dhe private
practice of law;

(b) Serrice s 2 lawyer with a local, state. or federal agency,
including military servive;

(¢} "Teaching law noa law school upproved by the Councl] of
the Section of Legal Education and Admissions 1o the
8ar of the vnecican Bax Association;
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{d) Service as 2 judge in 2 federa), state, or Jocaf court of
record;

(e) Service as 3 judicis law clerk; or

{3 Service as corporate counsel.

for the purposes of this vule, the actve praciice of liw shall

not include work that, as underulcen, constinsed the unau-

thorized practice of Iaw in the jusisdiction in which it was

pexformed or ju the jurisdiction i which the cliens recelv-

ing the upautherized services were locued.

w

o

1 applicant who has filed 2 bar examination adwgnistered
in this jurisdiction within fve vears of the dae of Bling an
applicaton under this rule shall nat be eligible for admis-
sion on motion.

. Al applicants admitted to practice Jaw purstiant 1 this rule
shall complete and centify no larer then six months following
the applicant’s admission that he or she bas atended gt feast
Gfieen hours of continuing legal education on Trah praciice
and procednre and ethics requirements. The Board of Bar
Comuissianers ray by regulation specify the number of
hours of the requiced fifteen hours that must be in particular
uzeas of peactice, procadure, wnd ethics. Included in ds

datory fifteen hotrs is amendance at Utah's Bhics Sehool.
‘This class is offered twice 2 ear and provides six credit hours.
The remaining nine credit hours must be made up of New
Lawyer Confiming Legal Bdneation (“NICLE") cotrses, Twelve
of the Biteen hours may be completed through self-sady by
access to Utah's on-line education system, The above fifteen
‘hours will apply rowards the tweaty-seven hours required
per compliance peciod, ’

wr

o

All applicants admitied to practice lw purseant to this rule
shall be subject 1o sud shall comply with the Utah Rules of
Professional Conducy, the Rules Governing Admission to the
Utal Stawe Bar, the Rudes of Lawyer Discipline and Disability
and all other rules and regulations applicable to members of
thre Utah State Bar.

7. Al applicants adimitied tg praciiee law purspant o this rule
shall be subjedt to professional discipline in the same munaer
und to the same exient as merpbers of die Yuh Swawe Bar.
Every person licensed under dis rule shall be subject o
control by the courts of the Siate of Uiah and to censure,
suspension, removal or revocation of bis or her license 16
pracice in Juh.

8, All applicasus ndmitted to practce law pursuant to s ruje

73

gB12/012

shall execute and bl with the Ub Stare Bar o wiinen notice
of any change in such pecson's good snding in another
Yicensing jurisdiction and of any final action of the profes-
sional body or public authorly referred o tn 1(g) of this
Ruie imposing any disciplinary censure, suspenslon, ot
other saction upon stich person,

I, in the judgment of the Utth Supreme Court, its In the
Dest imerest of the Stae of Dl to discontinue reciproclty
with otber sutes, such decision may be implemented Imme-
diately by erder of the Caurt. .

P

10, Form and Content of Application.

{x) Areciprocal spplicont shall file an gpplicarion for admis-
sion 1o the practice of law with the Olfice of Admissions.
The applicant must provide o fulf 2ad direct response
questiotts contained I, the application in the mannee
and ime prescribed by the Rules Governing Admission
to the Urah Sie Bar, The Board may require addisonal
proof of any facts stted in the application. In tie event

" of the failure or the xefissal of the applicant to fornish
any informadon or proof, or to answer any inquiry of the
Board peninen to the pending #pplication, the Board
may deny the spplicaton.

(b} An appli shall inchude an zuth aad rdease
to enable the Boaed 10 obain information concering
such applicant, By sigaing this suthorization and release,
n spplicant waives his or her right to confidentiality of

ions, records, gvaluations, and any other
pertinent information wuching on the applicant's Btuess
10 practice law as detetonined by the Bord.

11. Timing of Application and Admission.

(1) A reciprocal application msy be filed & any dme.

(2) Upon approval of the application by the Board of Cottmis-
sioners, the Board shall recommend 1o the Supreme
Coust the admission of the applicant ts the Ulah State Bag,
Candidates who meet the requi herein suted in
this rule and who have paid to the Uiah State Bar the
merbesship fee for the curreat vear, will heve their name
placed on 2 Moton for Admission to the Bar. Modens
for Admission are presemted to the Uah Supreme Court
three tines 4 vear, Ociober, February and May,

Wi o URNAL
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April 4, 2005

The Honorablc Pairick J. Leahy

Unitod States Senalc :
Ranking Member, Commiiflce on the Judiciary
152 Dirkscn Scnate Office Building
Washington, D.C, 20510 .~

RE:  Rosponsc to Letter of March 30, 2005
Deur Scnator Leahy:

This Jeler responds (o yours of Mareh 30, 2005, With respect to the determination
whetlior the requested information is confidential, Brigham Young University is the client, not
me, As staled in my previous written answer, I recused myscif from tho University's
dotcrmination whether the requested information was confidential and should be produced. That
detormination was made by the Oflice of the General Counsel al Brigham Young Universily
without any involvement by me. T was not party {o any of the discussions that led to the
University’s detenmination. I have forwarded your letier to the University. for its consideration.

Sincerely,

Thomas B.
kk

ce:  The Honorable Arlen Specter
United States Senate
Chairrnan, Committee on the Judiciary
224 Dirksen Senste Office Building
Washington, D.C. 20510

United States Departmont of Justico
Offico of Logal Policy
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SUBMISSIONS FOR THE RECORD

LAW OFFICES

Albright, Stoddary, Wrrnick & Palnwer

O, VERN ALBRIOHT & PROFESSIONAL OORPORATION . D"m
el e’ GUAL PARK & SUITE -4 e
:,:m:_nmw - wsmmb:;v:s o) HeEOGo
Ppeerperbi LA YmEAS neatn Mgt
BRADURY oL BALLARD

Touet 1o et BEA August 18, 2004
SACIER LE

NT VIA FA E - 28-1698
The Honorable Omin G. Hatch :

Chairman, Committee on the Judiciary
United States Senate )
224 Dirksen Senate Office Building
‘Washington, DC 20510
Re: onfir, of Thomas R, il

Ithas been my distinct pleasure over the last thirty (30) years to have been a close friend and
associate of Thomas R. Griffith. We worked together 85 young men and I followed his professional
carcer with interest in Washington, D.C. with a private law firm, as counsel for the U.S. Senate, and
finally as General Counsel for Brigham Yourg University.

Our law firm has worked with Tom on legal matters including a suit brought by an airline
against Brigham Young University. I have always found Tom to be one of the most capable and
outstanding lawyers that 1 have had the pleasure to be sssociated with. Our firm is currently serving
as Jocal 1 ford of national law finms and we have represented and acted as local counsel
in dozens of national class action suits dealing with attorneys from throughout the United States.

It is my personal opinion that Thomas Griffith is one of the finest attorneys in the Country.
He is articulate and knowledgeable on legal matters impacting our society and economy. He isa
credit to the bar and the Nation. Itis my opinion that he would be an excellent Appellate Judge who
wotld uphold the highest standards expected by the legal profession. His honesty and integrity are
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Page Two
August 18, 2004
Letter to The Honorable Orrin G. Hatch

beyond reproach. Heis e man of dignity. I highly recommend Thomas Griffith as a person who
would serve with distinction on the I.C, Circuit Court. He is ethical, hard working, and scholarly
in his analysis of complex legal issues.. Please do not hesitate to call should your office have any
questions regarding the foregoing.

Very truly yours,

ALBRJGHT, S , R
G. MARK ALBRIGHT, BSQUIRE
GMA:caa ) .

[ The Honorable Patrick J. Leahy via facsimile (202} 224-9516
Office of Legal Policy, United States Department of Justice via facsimile (202) 514-5715
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Alliance for Justice Report in Oppoesition to the Nomination of Thomas B. Griffith
to the U.S. Court of Appeals for the D.C. Circuit

Introduction

Attorney Thomas B. Griffith, the General Counsel of Brigham Young University,
has been nominated by President Bush for a seat on the D.C. Circuit, the court often
described as the second most important court in the country. Because Griffith has spent
most of his career in private practice and in non-partisan governmental and university
positions, his public record is limited. Nevertheless, the record that does exist raises
questions and concerns about Griffith’s views on important issues of civil rights,
federalism, and the separation of church and state. In addition, Griffith’s failure to
maintain his active membership in the District of Columbia bar and his apparent failure to
join the bar in Utah raise a serious ethical issue. He has received the lowest passing
rating from the American Bar Association with a bare majority of the The members of
the Senate Judiciary Committee must question him closely on these issues in order to
fairly assess his fitness for the bench. Unless and until he can provide satisfactory
answers to such questions, the Alliance for Justice must oppose his nomination.

Brief Biography

Age 50. Born July 5, 1954,

B.A. summa cum laude, Brigham Young University 1979.

J.D., University of Virginia 1985.

Associate at Robinson, Bradshaw and Hinson 1985-1989.

Associate and Partner at Wiley, Rein and Fielding 1989-1995.

Senate Legal Counsel 1995-1999.

Partner at Wiley, Rein and Fielding 1999, 2000.

General Counsel, Advisory Commission on Electronic Commerce 1999-2000.
Assistant to President and General Counsel, Brigham Young University 2000 —
present.

* Commissioner, Secretary of Education’s Commission on Opportunity in
Athletics, 2002-2003.

® & & 9 & 5 0 &

Report on the Nomination of Thomas B. Griffith to the U.S. Court of Appeals for the D.C. Circuit
Alliance for Justice, 11 Dupont Circle 2™ Floor Washington, DC 20036 ph (202) 822-6070
Independentludiciary.org, p.1
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Griffith currently serves as Assistant to the President and General Counsel at
Brigham Young University, a position he has held for the past four years. Prior to taking
the post there, he was Senate Legal Counsel and a partner at the law firm Wiley, Rein and
Fielding in Washington, DC. Griffith has been active in Republican politics over the last
several years. Like many of President Bush’s judicial nominees, he is a member of the
conservative Federalist Society. Since 1996, Griffith has been the Vice-Chairman, then
Senior Legal Advisor of that organization’s Federalism and Separation of Powers
Practice Group.

Law Firm Practice

Griffith began his legal career as an associate at the law firm of Robinson,
Bradshaw and Hinson in North Carolina in general practice, working on corporate,
commercial, securities, and employment litigation. After four years there, he moved to
the Washington D.C. firm of Wiley, Rein & Fielding' where he worked in the areas of
environmental insurance coverage litigation and regulatory investigations. He became a
partner during his time at that firm.

During his time in private practice, Griffith tried very few cases. In fact,
according to his questionnaire, he only reports trying a total of six cases to verdict, three
as sole counsel and three as associate counsel. He has never had a jury trial. He has only
been involved in one criminal case, as a pro bono attorney in a state habeas corpus
proceeding in a Virginia death penalty case.

Record as Senate Legal Counsel

Griffith served as Senate Legal Counsel from 1995 to 2000. The Office of Senate
Legal Counsel “represents the Senate, its committees, members, officers, and employees
in actions related to their official or representative capacities. The office also provides
representation when a subpoena is directed to the Senate, its committees, members,
officers, or employees. . .. The legal counsel may also be directed by a Senate resolution
to bring a civil action to enforce a Senate committee subpoena.”2 The Senate Legal
Counsel is appointed by the president pro rempore from among candidates recommended
by the majority and minority leaders. The appointment is to be made without regard to
political affiliation.’

During Griffith’s tenure as Senate Legal Counsel, the most significant matter he
handled was the impeachment trial of President Clinton before the Senate in 1998 and
1999. According to his questionnaire, he advised Senate leaders, members and

! Fielding is Fred Fielding, the former White House Counsel to President Reagan, whom Griffith has
identified as his professional mentor.

? See http://permanent.access.gpo.gov/lps12426/www.senate.gov/learning/brief_10d.html

*2US.C. §288.

Report on the Nomination of Thomas B. Griffith to the U.S. Court of Appeals for the D.C. Circuit
Alliance for Justice, 11 Dupont Circle 2 Floor Washington, DC 20036 ph (202) 822-6070
Independentludiciary.org, p.2
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employees on how to conduct the trial in accordance with the Constitution, Senate rules
and precedent, and judicial decisions.

Also as Senate Legal Counsel, in Clinton v. City of New York® Griffith argued
before the United States Supreme Court regarding the constitutionality of the Line-Item
Veto Act, which allowed the president to cancel a portion of a Jaw passed by Congress.
Griffith argued as amicus curiae on behalf of the Senate that the Act was constitutional;
however the Supreme Court disagreed and struck down the law. The Supreme Court held
that the Act violated the Presentment Clause of the Constitution. In a prior related case,
Raines v. Byrd’, Griffith represented the Senate in another challenge to the Line Item
Veto Act, which was dismissed by the Supreme Court for lack of standing by the
plaintiffs,

Griffith has identified a number of his activities as Senate Legal Counsel as
among his most significant legal activities. These include: his representation of the
Senate in the Whitewater II investigation from 1995-1996, the Senate Campaign Finance
Investigation from 1997-1998, and his representation of the Senate in the contested
Louisiana senatorial election of 1996. In some of his speeches and writings, Griffith has
indicated that he actually agreed with a Democratic senator on the legal issues
surrounding this contested election, much to the disappointment of then Republican
majority leader Senator Trent Lott.®

Griffith’s Views on Impoertant Legal Issues

As noted at the outset of this report, as a lawyer who has spent his career in
private practice and nonpartisan public positions, Griffith has not made his views known
on many critical issues of federal law. Nevertheless, through his activities, speeches, and
writings, it is possible to discern something about Griffith’s views on at least a few
important issues, including women’s rights and affirmative action, “states’ rights, and the
role of religion in the law. :

Title IX, Women’s Rights and Affirmative Action

Griffith has made clear his opposition to key aspects of Title IX of the Education
Amendments of 1972, the landmark law that bars gender discrimination in educational
institutions, and has raised questions about his commitment to upholding other civil
rights laws. Griffith served as a Commissioner on Secretary of Education Roderick
Paige’s Commission on Opportunity in Athletics (Title IX Commission) in 2002 and
2003. The Commission was created by Secretary Paige to evaluate whether and how
current standards governing Title IX’s application to athletics should be revised. Many
women’s rights groups were concerned that the commission did not deal with several of

*524U.8. 417 (1998).
* 521 US. 811 (1997).
¢ Thomas B. Griffith, Lawyers and the Rule of Law, UTAH BAR JOURNAL, Vol. 16, No. 7, Oct, 2003,

Report on the Nomination of Thomas B. Griffith to the U.S. Court of Appeals for the D.C. Circuit
Alliance for Justice, 11 Dupont Circle 2*¢ Floor Washington, DC 20036 ph (202) 822-6070
IndependentJudiciary.org, p.3
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the problems that still hinder women’s participation in athletics such as the fact that
woren still only get a minority share of budgets, recruiting expenses, scholarship dollars,
and participation opportunities in college sports despite the fact that they are in the
majority on most college campuses.” Instead, the Commission made a series of
recommendations that would have seriously weakened the application of Title IX to
intercollegiate athletics. Secretary Paige ultimately rejected these recommendations.

Griffith not only joined in the Commission’s harmful recommendations, he tried
to go further. Under existing regulatory policies governing intercollegiate athletics, an
educational institution may comply with Title IX’s requirements by satisfying any one of
three separate tests for gender nondiscrimination. Griffith proposed to eliminate one
piece of this “three-prong” test, the “substantial proportionality” test. Under this prong, a
school must demonstrate that it offers athletic opportunities to men and women that are in
substantial proportion to each gender’s representation in the student body.

Griffith spoke out against the substantial proportionality test, arguing that it
inappropriately allowed for the use of numeric formulas. He stated that he was,
“unalterably opposed to any numeric formulas which attempt to capture the spirit of Title
IX, because that's opposed to the letter of Title IX.”® He went on to say:

Numeric formulas violate the express terms of the statute. They violate
the equal protection clause of the Constitution. They are morally wrong
and they are logically flawed. There is no connection between gender
ratios in the undergraduate enrollment and interest in athletics, any more
than there is interest in any discipline. The fundamental evil Title IX
combats is treating individuals as members of a class defined by their
gender. That is, quite simply, wrong. It should not be perpetuated in any
way, shape or form ... The Department of Education never should have,
nor should it now continue, any remedgf that relies on numeric formulas.
1t is illegal, it is unfair and it is wrong.

Griffith’s views regarding the substantial proportionality test have been rejected
by eight separate federal courts of appeals, every one that has considered the issue.
When asked about these circuit court holdings, Griffith declared that “the courts got it
wrong” and that “I don’t believe in the infallibility of the Judiciary.”'°

Griffith’s proposal was rejected by the Commission by a vote of 11-4. Griffith
himself has subsequently acknowledged that his position on this issue was “radical” and

7 Welch Suggs, Proposals on Title LX Intensify the Debate Over Gender Equity, CHRONICLE OF HIGHER
EDUCATION, Feb. 14, 2003,

8 Transcript of January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 26.

* Id. at 26-27.

" Id. at 28 and 115.

Report on the Nomination of Thomas B, Griffith to the U.S. Court of Appeals for the D.C. Circuit
Alliance for Justice, 11 Dupont Circle 2™ Floor Washington, DC 20036 ph (202) 822-6070
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“went down in flames.”"! Nevertheless, Griffith continues to argue that “the
development of the Department of Education’s interpretations of Title IX goes beyond
the authority it has been delegated by Congress.”’

Griffith’s treatment of the substantial proportionality prong also has broader
implications for his approach to enforcement of our nation’s civil rights laws. His
opposition to what he calls “numeric formulas” strongly suggests that he may be hostile
to many traditional affirmative action remedies for discrimination in employment and
contracting, as well as to the well-established use of statistical evidence to demonstrate
that facially neutral practices have a disparate, adverse impact on women and racial or
ethnic minorities.

Griffith’s stand on Title IX has led the American Association of University
Women, the Leadership Conference on Civil Rights, Legal Momentum, the National
Council of Jewish Women, the National Women’s Law Center, the Partnership, and the
Women’s Sports Foundation to oppose his nomination and has caused the National
Coalition for Women and Girls in Education to voice their serious concern.

“States’ Rights”

Though Griffith does not appear to have publicly discussed his views regarding
the Supreme Court’s recent federalism jurisprudence, his service as Vice-Chairman and
Senior Legal Advisor of the Federalist Society’s Federalism and Separation of Powers
practice group since 1996 should raise serious concerns about his likely support for
“states’ rights.” As the Supreme Court in recent years has repeatedly narrowed the
powers of Congress and the federal courts to compel state governments to comply with
federal civil rights, environmental and other laws, prominent lawyers closely connected
to the Federalist Society have been at the forefront of efforts to advance this “states’
rights” agenda, and the Federalism and Separation of Powers section of that organization
has repeatedly provided a forum for advocates of limited federal authority to shape their
arguments and to develop their litigation agenda. Two Federalist Society members in
particular, now Sixth Circuit Judge Jeffrey Sutton and former Alabama Attorney General
and now Eleventh Circuit Judge William Pryor,’ have led the states® rights push in cases
before the Supreme Court.

No nominee to the federal bench should be judged simply by the company he
keeps, and Griffith should not be tarred with Sutton and Pryor’s views on these
federalism issues. Nevertheless, his service in a prominent role in the Federalist Society
practice group that addresses these critical issues does give rise to a concern that Griffith

! Remarks at 43™ Annual Conf. of National Assn. of College and Univ. Attorneys, June 22, 2003.

" Thomas B. Griffith, Lawyers and the Rule of Law, UTAH BAR JOURNAL, Vol. 16, No. 7, Oct. 2003.

1% Pryor’s nomination by President Bush to a seat on the 11™ Circuit has been stalled in the Senate, but on
Feb. 20, 2004, President Bush appointed him to that court temporarily during a Senate recess. Pryor’s term
on the court will expire at the end of the Congressional session in 2005.

Report on the Nomination of Thomas B. Griffith to the U.S. Court of Appeals for the D.C. Circuit
Alliance for Justice, 11 Dupont Circle 2™ Floor Washington, DC 20036 ph (202) 822-6070
Independentfudiciary.org, p.5
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may share much of their outlook on these questions. The Senate Judiciary Committee
would not be doing its job if it failed to closely question Griffith about his views on
federalism issues or insist that he provide meaningful answers.

Religion and the Law

A number of Griffith’s speeches and writings discuss the relationship between
religion and the law. Griffith believes that lawyers “must reject the tendency to place our
professional and religious lives in separate cornpau'tments.”14 He frequently invokes the
name of St. Thomas More, the patron saint of lawyers and politicians, and calls upon
lawyers to emulate More, who did not abandon his faith as a lawyer."> More
significantly, Griffith seems to believe that the rule of law is based in faith and that
lawyers should work to build a religious community. He has written: “The rule of law,
the idea that each human being is entitled to the protection of the law, is most firmly
rooted and grounded when we approach an understanding of what the Savior has done for
each human being. Thus the calling of lawyers is to build communities based on the rule
of law, communities that reach us in the direction of a Zion society, a place where the
power of the Atonement unites us.”*®

Griffith’s extensive discussion of religion in his speeches and writings makes
clear that his faith would guide him in his service as a judge. In principle, there is
nothing wrong with that. Griffith, however, has been noticeably less forthcoming about
the relationship between religious beliefs and the dictates of the law. How should a judge
reconcile a conflict between his faith and the rule of Jaw? Could he render a judgment
that was legally correct but contrary to his religious beliefs? Does he acknowledge the
separation of church and state that is at the core of our secular constitutional democracy?
These questions must be answered before the Senate can pass judgment on his fitness for
the bench.

Judicial Activism

In one of Griffith’s speeches, later published in the Utah Bar Journal, Griffith
discussed the battles over a number of President Bush’s appeals courts nominees and the
cynicism many feel toward lawyers. He laid the blame for this cynicism on “activist
judges™: “Nominees who argue that their representations of particular clients in
individual matters are not insights into how they would act as judges are found by some
to be unbelievable. People cannot imagine that a lawyer or a judge would act out of any

" Speech, How Do We Practice Our Religion While We Practice before the J. Reuben Clark Law Society,
Salt Lake City Utah, Nov. 19, 2003,

15 Speech, Lawyers and the Atonement of Christ: Practicing Religion by Practicing Law, Ave Maria
College of Law, March 11, 2004.

' Thomas B, Griffith, Lawyers and the Atonement, Clark Memorandum (J. Reuben Clark Law School),
Spring 2001. See also Thomas B. Griffith, Lawyers and the Atonement, Life in the Law (Galen L. Fletcher
et al. eds. 2002).

Report on the Nomination of Thomas B. Griffith to the U.S, Court of Appeals for the D.C. Circuit
Alliance for Justice, 11 Dupont Circle 2™ Floor Washington, DC 20036 ph (202) 822-6070
Independentudiciary.org, p.6
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motive other than personal interest and bias. The legal realists, the advocates of critical
legal studies, and the deconstructionists seem to have won the battle. Unfortunately,
activist judges have given them grounds to make their cynical arguments.”"”

Griffith’s remarks are similar to the comments of many ultra-conservative
lawyers, legal commentators, and legislators who have decried “liberal judicial activism™
and argued that progressive legal rulings with which they disagreed were motivated by
nothing more than the judges’ “personal interest and bias.” Griffith should be pressed to
identify the precise legal rulings he believes reflect such judicial activism.

Bar Membership and Legal Ethics

Apart from his views on substantive legal issues, Griffith has come under
criticism for two significant failures to adhere to legal ethics rules regarding bar
membership and the unauthorized practice of law. At a time when he was still practicing
law in Washington, D.C., he allowed his District of Columbia Bar membership to lapse
for almost three years for failure to pay required dues. And it now appears that, despite
having practiced law in Utah for the past four years as the General Counsel at Brigham
Young University, Griffith has never become a member of the Utah bar.

The lapse in Griffith’s D.C. bar membership occurred during his time as Senate
Legal Counsel and continued after his return to practice with Wiley, Rein, and Fielding,
According to his Senate Judiciary Committee Questionnaire, Griffith’s membership in
the District of Columbia bar lapsed for non-payment of dues in November 1998 and was
not reinstated until November 2001. He cited a clerical oversight as the reason for this
lapse and maintains that it was corrected as soon as it was brought to his attention.

A clerical oversight, however, cannot explain his failure to join the Utah bar.
After apparently concluding that he needed to establish bar membership in that state,
Griffith registered to sit for the Utah bar exam, but he did not take the examination.'®
Griffith was unable to obtain a reciprocal state license because he failed to meet the
requirement of being an attorney in good standing in his previous state for three of the
four previous years due to the lapse of his D.C. bar membership.”® Griffith’s position at
BYU does not appear to fall into any exception that would allow him to practice without
becoming a member of the bar, According to Brigham Young’s web site, the General
Counsel is responsible for advising the Administration on all legal matters pertaining to
the University and also directs and manages all litigation involving the University. Yet,
for the past four years, Griffith has acted in that capacity without a state license. In fact,

Y7 Griffith supra note 6 at 17-18.

18 Carol D. Leonnig, Judicial Nominee Practiced Law without License in Utah, WASHINGTON POST, June
21, 2004

19 I d

? See https://bronx.byw.edu/ry/stlife/prod/Handbook/University/Organization/President. htmI#P30_2208

Report on the Nomination of Thomas B. Griffith to the U.S, Court of Appeals for the D.C. Circuit
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84

during his first year as general counsel Griffith was not a member of any bar because his
D.C. membership had lapsed.

Griffith’s disregard for licensing requirements raises serious questions about his
fitness for the bench, especially if he knowingly and intentionally ignored the
requirement to join the bar in Utah. The Washington Post reported that last year the state
bar wrote a letter to Griffith recommending that he take the state bar exam and in the
meantime work closely with a Utah bar member while his bar application was pending.?!
The deputy general counsel for the Utah State Bar also indicated that most general
counsels overseeing legal work for a university are required to have a state license.
According to Mark Foster, a lawyer specializing in legal ethics, who was asked to
comment on the lapse in D.C. bar membership: “He was practicing law without a license,
and that is a very serious problem. . . . The judge is the guy who enforces the rules. Do
you really want a guy to enforce the rules who doesn’t obey the rules?”® After news of
Griffith’s failure to obtain a license in Utah became known, Foster expressed greater
concern about his nomination, commenting that “This moves it for me from the realm of
negligence to the realm of willfulness. People who thumb their noses at the rules of the
bar shouldn’t be judges.”?*

22

Background on the D.C. Circuit

Griffith has been nominated to the seat vacated by Judge Patricia Wald. President
Bush previously nominated Miguel Estrada to this seat, but Estrada withdrew as a
nominee last fall after Democrats in the Senate successfully filibustered his nomination.

The D.C. Circuit is widely viewed as second only to the Supreme Court in
influence over law and policy in this country. In addition to having exclusive jurisdiction
over appeals from the D.C. District Courts, Congress has conferred on the court
concurrent or exclusive jurisdiction over the interpretation of many federal statutes and
over the validity of regulations issued by many executive agencies. As a result, the D.C.
Circuit establishes precedent in areas such as labor and workers’ safety laws and
environmental protections that affect all Americans in very significant ways. The court is
also a stepping-stone for nomination to the Supreme Court. Three of the current Supreme
Court Justices, Justices Scalia, Thomas and Ginsburg all served on the D.C. Circuit
before elevation to the Supreme Court.

The D.C. Circuit currently has five active Republican-appointed judges, four
active Democrat-appointed judges, and three vacancies. During the previous
administration, President Clinton nominated Elena Kagan and Allen Snyder to the court,
but the Republican-controlled Senate held up both nominations claiming that there was a

*! See Leonnig supra note 18.

2

# Carol D. Leonnig, Appeals Court Nominee Let His Bar Dues Lapse, WASHINGTON POST, June 4, 2004,
?*1 eonnig supra note 18.
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reduced caseload and the seats did not need to be filled, thus preserving the opportunity
for a Republican president to give his party a majority on the court. Had Snyder and
Kagan been confirmed, filling the remaining vacancies with Republican nominees would
have retained the court’s balance.

The D.C. Circuit nominations of Griffith, Kavanaugh, and Janice Rogers Brown,
who is currently being filibustered in the Senate, must be considered in the context of the
Republicans’ efforts during the Clinton years to hold seats vacant in the hopes of a
Republican takeover of the White House, as well as of the court’s current breakdown.
Recent studies have confirmed that appellate panels come to very different results in
cases dealing with significant issues including environmental protection, campaign
finance and employment discrimination, depending on whether the panel is made up of
Republican or Democratic appointees.” Furthermore, the partisan and ideological
breakdown on the court has proven critical in several en banc decisions issued by the
D.C. Circuit over the last ten years. Many of these cases were decided by just one vote.2

Conclusion

Thomas Griffith’s nomination to the U.S. Court of Appeals for the D.C. Circuit
raises troubling issues. His publicly stated views on Title IX suggest that he may have
great difficulty enforcing not only that law, but many of our nation’s central civil rights
statutes. His prominent role in the section of the Federalist Society devoted to federalism
issues, his frequent comments about the role of religion in law, and his accusations
against unnamed “activist judges” give rise to fair questions about his ideological views
and his ability to dispense fair and impartial justice. His failure to maintain his
membership in the DC bar or to join the Utah bar raises doubts about his respect for the
rule of law and his fitness for the bench.

® See Sunstein, et al., Ideological Voting on Federal Courts of Appeals: A Preliminary Investigation, AEI-
Brookings Joint Center for Regulatory Studies (2003) (available at http://aei-
brogkings.org/admin/pdffiles/php7m.pdf).

% These en banc decisions include: Hoffnan Plastic Compounds v. NLRB, 237 F.3d 639 (DC Cir 2001),
rev’d 122 S. Ct. 1275 (2002) (DC Circuit upheld 5-4 — with three Democrats and two Republicans in the
majority and four Republicans in dissent — an NLRB order of reinstatement and backpay on behalf of
undocumented worker fired by company for attempts to organize a union); Kolstad v. American Dental
Association, 139 F. 3d 958 (DC Cir 1998), vacated 527 U.S. 526 (1999) (Court voted 6-5 —~ with all
Republican appointees in the majority and all Democratic appointees in dissent — to limit punitive damages
in a Title VII gender discrimination suit to cases in which plaintiff showed “egregious conduct.” The
Supreme Court vacated the decision, holding that the DC Circuit’s articulated standard for awarding
punitive damages was too harsh.); Action for Children’s Televisionv. FCC, 58 F.3d 654 (DC Cir 1995) (By
a vote of 7-4, with all Republicans in the majority and all Democratic appointees in dissent, the court
upheld a ban in the Public Telecommunications Act on “indecent” material between the hours of 6 a.m. and
12 midnight.); Steffan v. Perry, 41 F.3d 677 (DC Cir 1994) (By a vote of 8-3, with seven Republicans and
one Democrat in the majority and three Democrats in dissent, the Court upheld the discharge of a gay
midshipmen based only on his statements that he was gay).

Report on the Nomination of Thomas B. Griffith to the U.S. Court of Appeals for the D.C. Circuit
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No judicial nominee is entitled to a presumption in favor of confirmation. Unless
and until Mr. Griffith can provide answers that meaningfully resolve these concerns, the
Alliance for Justice urges the Senate to reject his nomination.

Report on the Nomination of Thomas B. Griffith to the U.S. Court of Appeals for the D.C, Circuit
Alliance for Justice, 11 Dupont Circle 2™ Floor Washington, DC 20036 ph (202) 822-6070
IndependentJudiciary.org, p.10
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March 7, 2005

The Honorable Arlen Specter, Chair
Senate Judiciary Committee

711 Hart Building

Washington, D.C. 20510

The Honorable Patrick J. Leahy, Ranking Member
Senate Judiciary Committee

152 Dirksen Senate Office Building

Washington, D.C. 20510

Re: Opposition to the Nomination of Thomas Griffith to D.C. Circuit
Dear Senators Specter and Leahy:

On behalf of the more than 100,000 bipartisan members of the American
Association of University Women (AAUW), we write to express our strong
opposition to the nomination of Thomas B. Griffith to the U.S. Court of Appeals
for the District of Columbia Circuit. Mr. Griffith’s interpretation of current legal
precedent suggests that he may find it difficult to enforce critical constitutional
and statutory rights, particularly as they relate to Title IX of the Education
Amendments of 1972}

After careful consideration of his record, AAUW believes Mr. Griffith’s publicly
stated views on Title IX — especially as the law applies to athletics ~ have tainted
his ability to impartially and independently apply established legal precedents on
this issue. AAUW became well acquainted with Mr. Griffith’s views on Title IX
through his visible role on the Commission on Opportunity in Athletics. Mr.
Griffith was one of the most outspoken members of the Commission, which was
created in 2002 by Secretary of Education Rod Paige to evaluate whether and how
current standards regulating Title IX’s application to athletics should be revised.
Mr. Griffith offered the most extreme proposal considered by the Commission —
to eliminate prong one, the first option under Title IX’s flexible three-prong test
for determining c:ompliance.2 Under prong one, schools can comply with Title IX
by demonstrating that the athletic opportunities for women and men are
“substantially proportionate” to the gender breakdown of the school’s enrollment.
Mr. Griffith later described his own proposal — subsequently defeated by a

! Title IX bars sex discrimination in education programs or activities that receive federal funding, including
athletics programs.

2 Schools may use any one prong of Title [X’s three-prong test to comply with the law: 1) Provide athletic
opportunities to male and female students in proportion to their overall enrollment at the institution; or 2)
Demonstrate a history of continually expanding athletic opportunities for the underrepresented sex; or 3)
Demonstrate that the available opportunities meet the interests and abilities of the underrepresented sex.
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Commission vote of 11 to 4° — as “radical,” and noted that it “went down in
flames.”*

During the Commission hearings, Mr, Griffith also made some disparaging
remarks about the circuit courts that have upheld the substantial proportionality
prong and the three-prong test, comments that clearly and publicly conveyed his
disagreement with both the courts” and the Department of Education’s
interpretation of Title IX and its enforcement provisions.

The Commission’s proceedings make public Mr. Griffith’s belief that the
proportionality test is unreasonable, inconsistent with the language of Title IX,
and a violation of the Equal Protection Clause. He openly dismissed the decisions
of the eight circuit courts {every circuit that has considered the issue) that had
rejected the very argnments he was making. Specifically, during the Washington,
D.C. hearing of the Commission, Mr, Griffith stated, “No one is disputing that
eight circuit courts have upheld the policy interpretations of the Department of
Education,”® He later asserted “the courts got it wrong.”7

The July 11, 2003 final clarification letter issued at the close of the Conmumission
process by the U.S. Department of Education’s Office of Civil Rights (OCR)
ultimately rejected the Commission’s recommendations, leaving Title IX’s three-
prong test in place. The contents of the OCR letter confirmed just how far outside
the mainstream Mr. Griffith’s proposal was, when it stated: “First, with respect to
the three-prong test, which has worked well, OCR encourages schools to take
advantage of its flexibility, and to consider which of the three prongs best suits
their individual situations. ... Each of the three prongs is thus a valid, alternative
way for schools to comply with Title IX.”® AAUW members are concerned that,
if given a lifetime tenure on the D.C. Circuit, Mr. Griffith would be in a position
to seriously undermine Title IX and jeopardize the progress it has made for
women and girls actoss the country.

Mr. Griffith’s analysis of Title IX regulations also raises significant concerns
about his approach to other crucial elements of civil rights law. For example, his
opposition to “numeric measures” even in sex-segregated settings (like athletics)
clearly suggests Mr. Griffith may be equally resistant to numerical measures in
other settings. These approaches could include affirmative action remedies for
discrimination in employment or contracting, or statistical evidence to prove

3 Transcript of January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 115

* Remarks at the 43 Annual C: of the National A iation of College and University Attoroeys,
June 22, 2003.

3 Transcript of January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 249.

M Transcript of the January 29, 2003 hearing of the Commission on Opportunity in Athletics p. 248,

7 Transcript of the January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 27.

# Further Clarification of Intercollegiate Athletics Policy Guidance Regarding Title IX Compliance, a letter
from Gerald Reynolds, Assistant Secretary for Civil Rights, U.S. Department of Education, July 11, 2003.
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employment practices have a disparate, harmful impact on women or racial and
ethnic minorities.

AAUW believes the country as a whole would be far better served by the
nomination and confirmation of mainstream, moderate judges who will respect
legal precedents such as those that protect civil and constitutional rights. These
issues affect millions of Americans, yet the majority of such cases never reach the
U.S. Supreme Court. As a result, the application of current legal precedent at the
federal circuit court level is of critical importance in preserving these rights.
AAUW believes the information available regarding Mr. Griffith’s record raises
serious concerns about whether he would approach the bench with the necessary
neutrality and independence.

The D.C. Circuit Court is particularly significant, second only to the U.S.
Supreme Court in influence over policy issues. It has exclusive jurisdiction over
not only appeals from the D.C. District Courts, but also over some tax and federal
regulatory agency appeals. It thus establishes precedent in areas that affect
Americans in very significant ways. Unfortunately, in light of Mr. Griffith’s
performance on the Title IX Commission, AAUW believes he will find it difficult
to enforce critical constitutional and statutory rights when they differ from his
own well-defined, publicly stated views.

Lastly, AAUW believes that a nominee to a lifetime seat on the federal bench
should be required to have the highest respect for the rule of law. Unfortunately,
Mr. Griffith has repeatedly failed to comply with the rules that apply to his own
membership in the Bar, violating the rules of his profession by practicing law in
two different jurisdictions—the District of Columbia and Utah—without a valid
license over a period of several years. For all these reasons, AAUW has no choice
but to oppose Mr. Griffith’s nomination.

AAUW urges you to oppose the confirmation of Thomas B. Griffith to the U.S.
Court of Appeals for the District of Columbia Circuit. If you have any questions,
please contact Lisa Maatz, Director of Public Policy and Government Relations,
at 202/785-7720, or Cyndi Lucas, Government Relations Manager, at 202/785-
7730.

Sincerely,

Tl 3]

Nancy Rustad
President

cc: Senate Judiciary Committee

1111 SIXTEENTH ST. NW, WASHINGTON, DC 20036 202/785-7700 FAX 202/872-1425
email: info@asuw.org hitp//www.aauw.org
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October 7, 2004

Re: Nomination of Thomas Griffith to D.C. Circuit

Dear Senator:

On behalf of the more than 100,000 bipartisan members of the American
Association of University Women (AAUW), we write to express our opposition
to the nomination of Thomas B. Griffith to the U.S. Court of Appeals for the
District of Columbia Circuit. Mr. Griffith’s interpretation of current legal
precedent suggests that he may find it difficult to enforce critical constitutional
and statutory rights, particularly as they relate to Title IX of the Education
Amendments of 1972.!

After careful consideration of his record, AAUW believes Mr. Griffith’s publicly
stated views on Title IX — especially as the law applies to athletics — have tainted
his ability to impartially and independently apply established legal precedents on
this issue. AAUW became well acquainted with Mr. Griffith’s views on Title IX
through his visible role on the Commission on Opportunity in Athletics. Mr.
Griffith was one of the most outspoken members of the Commission, which was
created in 2002 by Secretary of Education Rod Paige to evaluate whether and how
current standards regulating Title IX’s application to athletics should be revised.
Mr. Griffith offered the most extreme proposal considered by the Commission —
to eliminate prong one, the first option under Title IX’s flexible three-prong test
for determining compliance.” Under prong one, schools can comply with Title IX
by demonstrating that the athletic opportunities for women and men are
“substantially proportionate” to the gender breakdown of the school’s enroliment.
Mr. Griffith later described his own proposal — subsequently defeated by a
Commission vote of 11 to 4° — as “radical,”® and noted that it “went down in
flames.””

During the Commission hearings, Mr. Griffith also had some disparaging things
to say about the circuit courts that have upheld the substantial proportionality
prong and the three-prong test, comments that clearly and publicly conveyed his

! Title IX bars sex discrimination in education programs or activities that receive federal funding, including
athletics programs.

2 Schools may use any one prong of Title IX's three-prong test to comply with the law: 1) Provide athletic
opportunities to male and female students in proportion to their overali enroliment at the institution; or 2)
Demonstrate 2 history of i y expanding athletic opp ities for the underrep d sex; g8 3)

D that the available opp ities meet the interests and abilities of the underrepresented sex.

3 Transcript of January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 115

* Remarks at the 43" Annual Confercnce of the National Association of College and University Attorneys,
June 22, 2003,

¥ Transcript of Jamsary 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 249,

1111 SIXTEENTH ST. NW, WASHINGTON, DC 20036 202/785-7700 FAX: 202/872-1425 TDD: 202/785-7777

e-mail: i ilaauworg  hupd/fwww.aauw.org
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disagreement with both the courts’ and the Department of Education’s
interpretation of Title IX and its enforcement provisions.

The Commission’s proceedings make public Mr. Griffith’s belief that the
proportionality test is unreasonable, inconsistent with the language of Title IX,
and a violation of the Equal Protection Clause. He openly dismissed the decisions
of the eight Circuit Courts (every circuit that has considered the issue) that had
rejected the very arguments he was making. Specifically, during the Washington,
D.C. hearing of the Commission, Mr. Griffith stated, “No one is disputing that
eight circuit courts have upheld the policy interpretations of the Department of
Education.”® He Jater asserted “the courts got it wrong.”’

The July 11, 2003 final clarification letter issued at the close of the Commission
process by the U.S. Department of Education’s Office of Civil Rights (OCR)
ultimately rejected the Commission’s recommendations, leaving Title IX’s three-
prong test in place. The contents of the OCR letter confirmed just how far outside
the mainstream Mr. Griffith’s proposal was, when it stated: “First, with respect to
the three-prong test, which has worked well, OCR encourages schools to take
advantage of its flexibility, and to consider which of the three prongs best suits
their individual situations. ... Each of the three prongs is thus a valid, alternative
way for schools to comply with Title IX."® AAUW members are concerned that,
if given a lifetime tenure on the D.C. Circuit, Mr, Griffith would be in a position
to seriously undermine Title IX and jeopardize the progress it has made for
wormen and girls across the country.

Mr. Griffith’s analysis of Title IX regulations also raises significant concerns
about his approach to other crucial elements of civil rights law. For example, his
opposition to “numeric measures” even in sex-segregated settings (like athletics)
— where they are simply a means of measuring discrimination in the allocation of
opportunities ~ clearly suggests Mr. Griffith may be equally resistant to numerical
measures in other settings. These approaches could include affirmative action
remedies for discrimination in employment or contracting, or statistical evidence
to prove employment practices have a disparate, harmful impact on wormen or
racial and ethnic minorities.

AAUW believes the country as a whole would be far better served by the
nomination and confirmation of mainstream, moderate judges who will respect
legal precedents such as those that protect civil and constitutional rights. These
issues affect millions of Americans, yet the majority of such cases never reach the
U.S. Supreme Court. As a result, the application of current legal precedent at the
federal circuit court level is of critical importance in preserving these rights.
AAUW believes the information available regarding Mr. Griffith’s record raises

S Transcript of the January 29, 2003 hearing of the Commission on Opportunity in Athletics p. 248.
7 Transcript of the January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 27.

® Further Clarification of Intercollegiate Athletics Policy Guid garding Title IX C i aletter
from Gerald Reynolds, Assistant Secretary for Civil Rights, U.S. Department of Education, July 11, 2003.
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serious concerns about whether he would approach the bench with the necessary
neutrality and independence.

The D.C. Circuit Court is particularly significant, second only to the U.S.
Supreme Court in influence over policy issues. It has exclusive jurisdiction over
not only appeals from the D.C. District Courts, but also over some tax and federal
regulatory agency appeals. It thus establishes precedent in areas that affect
Americans in very significant ways. Unfortunately, in light of Mr. Griffith’s
performance on the Title IX Commission, AAUW believes he will find it difficult
to enforce critical constitutional and statutory rights when they differ with his own
well-defined, publicly stated views. For all these reasons, AAUW has no choice
but to oppose Mr. Griffith’s nomination.

Another element of Mr. Griffith’s record that is of concern to AAUW regards his
Jaw licensure problems. Mr. Griffith reportedly failed to pay his D.C. Bar dues
from November 1998 to November 2001, and failed to become a member of the
Utah Bar when he became the general counsel for Brigham Young University in
August 2000. These failures raise serious questions about whether Mr. Griffith
engaged in the unauthorized practice of law, a potentially serious ethical
violation.

AAUW believes the integrity of the process should not be hastened or tainted by
the agenda of either political party, and that no nominee is presumptively entitled
to confirmation. Given that Congress is set to adjourn this week, as well as the
fact that we are less than a month away from a presidential election, it would be
highly unusual for the Senate Judiciary Committee to move on with the
confirmation of a controversial, lifetime nominee. We strongly urge the Senate to
conduct a thorough investigation of Mr. Griffith’s record, including the Title IX
concerns we have outlined above.

AAUW urges you to oppose the confirmation of Thomas B. Griffith to the U.S.
Court of Appeals for the District of Columbia Circuit. If you have any questions,
please contact Lisa Maatz, Director of Public Policy and Government Relations,
at 202/785-7720, or Cyndi Lucas, Government Relations Manager, at 202/785-
7730.

Sincerely,

Tl 1]

Nancy Rustad
President

ce: Senate Judiciary Committee

1111 SIXTEENTH STREET, NW  WASHINGTON, DC 20036 202/785-7700 FAX 202/872-1425
email info@aauw.org  wehsite: hitp/Awww.aanw.org
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July 11, 2003
Dear Colleague:

It is my pleasure to provide you with this Further Clarification of Intercollegiate Athletics
Policy Guidance Regarding Title IX Compliance.

Since its enactment in 1972, Title IX has produced significant advancement in athletic
opportunities for women and girls across the nation. Recognizing that more remains to
be done, the Bush Administration is firmly committed to building on this legacy and
continuing the progress that Title IX has brought toward true equality of opportunity for
male and female student-athletes in America.

In response to numerous requests for additional guidance on the Department of
Education's (Department) enforcement standards since its last written guidance on Title
IX in 1996, the Department's Office for Civil Rights (OCR) began looking into whether
additional guidance on Title IX requirements regarding intercollegiate athletics was
needed. On June 27, 2002, Secretary of Education Rod Paige created the Secretary's
Commission on Opportunities in Athletics to investigate this matter further, and fo report
back with recommendations on how to improve the application of the current standards
for measuring equal opportunity to participate in athletics under Title IX. On February

- 26, 2003, the Commission presented Secretary Paige with its final report, "Open to All:
Title IX at Thirty,” and in addition, individual members expressed their views.

After eight months of discussion and an extensive and inclusive fact-finding process, the
Commission found very broad support throughout the country for the goals and spirit of.
Title IX. With that in mind, OCR today issues this Further Clarification in order to
strengthen Title IX's promise of non-discrimination in the athletic programs of our
nation’s schools.

Title IX establishes that: "No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving Federal financial
assistance.”

In its 1979 Policy Interpretation, the Department established a three-prong test for
compliance with Title IX, which it later amplified and clarified in its 1996 Clarification.
The test provides that an institution is in compliance if 1) the intercollegiate-level
participation opportunities for male and female students at the institution are
"substantially proportionate” to their respective full-time undergraduate enroliments, 2)
the institution has a "history and continuing practice of program expansion” for the
underrepresented sex, or 3) the institution is "fully and effectively” accommodating the
interests and abilities of the underrepresented sex.

First, with respect to the three-prong test, which has worked well, OCR encourages
schools to take advantage of its flexibility, and to consider which of the three prongs best
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suits their individual situations. All three prongs have been used successfully by schools
to comply with Title IX, and the test offers three separate ways of assessing whether
schools are providing equal opportunities to their male and female students to participate
in athletics. If a school does not satisfy the "substantial proportionality” prong, it would
still satisfy the three-prong test if it maintains a history and continuing practice of
program expansion for the underrepresented sex, or if "the interests and abilities of the
members of [the underrepresented] sex have been fully and effectively accommodated by
the present program." Each of the three prongs is thus a valid, alternative way for
schools to comply with Title IX.

The transmittal letter accompanying the 1996 Clarification issued by the Department
described only one of these three separate prongs - substantial proportionality - as a "safe
harbor" for Title IX compliance. This led many schools to believe, erroneously, that they
must take measures to ensure strict proportionality between the sexes. In fact, each of the
three prongs of the test is an equally sufficient means of complying with Title IX, and no
one prong is favored. The Department will continue to make clear, as it did in its 1996
Clarification, that “[i]nstitutions have flexibility in providing nondiscriminatory
participation opportunities to their students, and OCR does not require quotas.”

In order to ensure that schools have a clear understanding of their options for compliance
with Title IX, OCR will undertake an education campaign to help educational institutions
appreciate the flexibility of the law, to explain that each prong of the test is a viable and
separate means of compliance, to give practical examples of the ways in which schools
can comply, and to provide schools with technical assistance as they try to comply with
Title IX.

In the 1996 Clarification, the Department provided schools with a broad range of specific
factors, as well as illustrative examples, to help schools understand the flexibility of the
three-prong test. OCR reincorporates those factors, as well as those tllustrative examples,
into this Further Clarification, and OCR will continue to assist schools on a case-by-case
basis and address any questions they have about Title IX compliance. Indeed, OCR
encourages schools to request individualized assistance from OCR as they consider ways
to meet the requirements of Title IX. As OCR works with schools on Title IX
compliance, OCR will share information on successful approaches with the broader

scholastic community.

Second, OCR hereby clarifies that nothing in Title IX requires the cutting or reduction of
teams in order to demonstrate compliance with Title IX, and that the elimination of teams
is a disfavored practice. Because the elimination of teams diminishes opportunities for
students who are interested in participating in athletics instead of enhancing opportunities
for students who have suffered from discrimination, it is contrary to the spirit of Title IX
for the government to require or encourage an institution to eliminate athletic teams.
Therefore, in negotiating compliance agreements, OCR's policy will be to seek remedies
that do not involve the elimination of teams.
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Third, OCR hereby advises schools that it will aggressively enforce Title IX standards,
including implementing sanctions for institutions that do not comply. At the same time,
OCR will also work with schools to assist them in avoiding such sanctions by achieving
Title IX compliance.

Fourth, private sponsorship of athletic teams will continue to be allowed. Of course,
private sponsorship does not in any way change or diminish a school's obligations under

Title IX.

Finally, OCR recognizes that schools will benefit from clear and consistent
implementation of Title IX. Accordingly, OCR will ensure that its enforcement practices

do not vary from region to region.

OCR recognizes that the question of how to comply with Title IX and to provide equal
athletic opportunities for all students is a challenge for many academic institutions. But
OCR believes that the three-prong test has provided, and will continue to provide,
schools with the flexibility to provide greater athletic opportunities for students of both

SEXES.

OCR is strongly reaffirming today its commitment to equal opportunity for girls and
boys, women and men. To that end, OCR is committed to continuing to work in
partnership with educational institutions to ensure that the promise of Title IX becomes a
reality for all students. Thank you for your continuing interest in this subject.

Sincerely,

Gerald Reynolds
Assistant Secretary for Civil Rights
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e June 17, 2004

AMERICAN Re: Nomination of Thomas Griffith to D.C. Circuit
ASSOCIATION OF

UNIVERSITY
WOMEN Dear Senator:

On behalf of the more than 100,000 bipartisan members of the American
Association of University Women (AAUW), we write to express our opposition
to the nomination of Thomas B. Griffith to the U.S. Court of Appeals for the
District of Columbia Circuit. Mr. Griffith’s interpretation of current legal
precedent suggests that he may find it difficult to enforce critical constitutional
and statutory rights, particularly as they relate to Title IX of the Education
Amendments of 1972

After careful consideration of his record, AAUW believes Mr. Griffith’s publicly
stated views on Title IX ~ especially as the law applies to athletics — have tainted
his ability to impartially and independently apply established legal precedents on
this issue. AAUW became well acquainted with Mr. Griffith’s views on Title IX
through his visible role on the Commission on Opportunity in Athletics. Mr.
Griffith was one of the most outspoken members of the Commission, which was
created in 2002 by Secrétary of Education Rod Paige to evaluate whether and how
current standards regulating Title IX’s application to athletics should be revised.
Mr. Griffith offered the most extreme proposal considered by the Commission —
to eliminate prong one, the first option under Title IX’s flexible three-prong test
for determining compliance.? Under prong one, schools can comply with Title IX
by demonstrating that the athletic opportunities for women and men are
“substantially proportionate” to the gender breakdown of the school’s enroliment.
Mr. Griffith later described his own proposal - subsequently defeated by a
Commission vote of 11 to 4> - as “radical,” and noted that it “went down in
flames.™

During the Commission hearings, Mr. Griffith also made disparaging remarks
about the circuit courts that have upheld the substantial proportionality prong and

! Title IX bars sex discrimination in education p or activities that receive federal funding, including
athletics programs.

2 Schools may use any one prong of Title IX's three-prong test to comply with the law: 1) Provide athletic
apportunities to male and female students in proportion to their overall enrollment at the institution; or 2)
Demonstrate a history of continually ding athletic opp ities for the underrep d sex; o 3)

D that the available opp ities meet the interests and abilities of the underrepresented sex.

3 Transcript of January 30, 2603 hearing of the Commission on Opportunity in Athletics, p. 115

 Remarks at the 43 Annual Conference of the National Association of College and University Attomeys,
June 22, 2003.

3 Trapscript of January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 249.

1111 SIXTEENTH ST. NW, WASHINGTON, DC 20036 202/785-7700 FAX: 202/872-1425 TDD: 202/785-7777
e-maik info@mail.aauw.org  hup:/wwwaauw.org
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the three-prong test, comments that clearly and publicly conveyed his
disagreement with both the courts’ and the Department of Education’s

AMERICAN interpretation of Title IX and its enforcement provisions.
ASSOCIATION OF ,
UNIVERSITY The Commissjon’s proceedings make public Mr. Griffith’s belief that the
WOMEN proportionality test is unreasonable, inconsistent with the language of Title IX,

and a violation of the Equal Protection Clause. He openly dismissed the decisions
of the eight circuit courts (every circuit that has considered the issue) that had
rejected the very arguments he was making. Specifically, during the Washington,
D.C. hearing of the Commission, Mr. Griffith stated, “No one is disputing that
eight circuit courts have upheld the policy interpretations of the Department of
Education.”® He later asserted “the courts got it wrong.”7

The July 11, 2003 final clarification letter issued at the close of the Commission
process by the U.S. Department of Education’s Office of Civil Rights (OCR)
ultimately rejected the Commission’s recommendations, leaving Title IX’s three-
prong test in place. The contents of the OCR letter confirmed just how far outside
the mainstream Mr. Griffith’s proposal was, when it stated: “First, with respect to
the three-prong test, which has worked well, OCR encourages schools to take
advantage of its flexibility, and to consider which of the three prongs best suits
their individual situations. ... Each of the three prongs is thus a valid, alternative
way for schools to comply with Title IX."® AAUW members are concerned that,
if given a lifetime tenure on the D.C. Circuit, Mr. Griffith would be in a position
to seriously undermine Title IX and jeopardize the progress it has made for
women and girls across the country.

Mr. Griffith’s analysis of Title IX regulations also raises significant concerns
about his approach to other crucial elements of civil rights law. For example, his
opposition to “numeric measures” even in sex-segregated settings (like athletics)
— where they are simply a means of measuring discrimination in the allocation of
opportunities — clearly suggests Mr. Griffith may be equally resistant to numerical
measures in other settings. These approaches could include affirmative action
remedies for discrimination in employment or contracting, or statistical evidence
to prove employment practices have a disparate, harmful impact on women or
racial and ethnic minorities.

AAUW believes the country as a whole would be far better served by the
nomination and confirmation of mainstream, moderate judges who will respect
legal precedents such as those that protect civil and constitutional rights. These

¢ Transcript of the January 29, 2003 hearing of the Commission on Opportunity in Athletics p. 248.

7 ‘Franscript of the January 30, 2003 hearing of the Commission on Opportunity in Athletics, p. 27.

* Further Clarification of Intercoilegiate Athletics Policy Guidance Regarding Title IX Compliance, 2 letter
from Gerald Reynolds, Assistant Secretary for Civil Rights, U.S. Department of Education, July 11, 2003.

1111 SIXTEENTH ST. NW, WASHINGTON, DC 20036 202/785-7700 FAX: 202/872-1425 TDD: 202/785-7777
e-mail: info@mail aauw.org  hup/Avwwaauw.org
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issues affect millions of Americans, yet the majority of such cases never reach the
U.S. Supreme Court. As a result, the application of current legal precedent at the
federal circuit court level is of critical importance in preserving these rights.
AAUW believes the information available regarding Mr. Griffith’s record raises
serious concerns about whether he would approach the bench with the necessary
neutrality and independence.

The D.C. Circuit Court is particularly significant, second only to the U.S.
Supreme Court in influence over policy issues. It has exclusive jurisdiction over
not only appeals from the D.C. District Courts, but also over some tax and federal
regulatory agency appeals. It thus establishes precedent in areas that affect
Americans in very significant ways. Unfortunately, in light of Mr. Griffith’s
performance on the Title IX Commission, AAUW believes he will find it difficult
to enforce critical constitutional and statutory rights when they differ with his own
well-defined, publicly stated views. For all these reasons, AAUW has no choice
but to oppose Mr. Griffith’s nomination.

AAUW believes the integrity of the judicial nomination process should not be
hastened or tainted by the agenda of either political party, and that no nominee is
presumptively entitled to confirmation. We strongly urge the Senate to conduct a
thorough investigation of Mr. Griffith’s record, including the Title IX concerns
we have outlined above. We also urge the Committee to refrain from passing
judgment on his nomination until that inquiry—and his American Bar Association
(ABA) rating—is complete. Only then can a full and informed decision be made
on this important, lifetime appointment.

AAUW urges you to oppose the confirmation of Thomas B. Griffith to the U.S.
Court of Appeals for the District of Columbia Circuit. If you have any questions,
please contact Lisa Maatz, Director of Public Policy and Government Relations,
at 202/785-7720, or Lynsey Morris, Government Relations Manager, at 202/785-
7730.

Sincerely,

Nancy Rustad Jacqueline E. Woods
President Executive Director
cc: Senate Judiciary Committee

1111 SIXTEENTH ST. NW, WASHINGTON, DC 20036 202/785-7700 FAX: 202/872-1425 TDD: 202/785-7777
e-mail: info@mail.aauworg  bup/www.aauw.org
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June 1, 2004

The Honorable Ottin Hatch, Chair
Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable Patrick Leahy, Ranking Member
Senate Judiciary Comnittee

152 Dirksen Senate Office Building
Washington, DC 20510

Re: Nomination of Thomas Griffith to D.C. Circuit

Dear Chairiman Hatch and Senator Leahy:

On behalf of the mote than 100,000 bipartisan membets of the Ametican
Association of University Wotnen (AAUW), we write to express out setious
concern tegarding the nomination of Thomas B, Griffith to the U.S. Court of
Appeals for the District of Columbia Citcuit. Mr. Griffith’s intespretation of
curtent legal precedent suggests that he tmay find it difficult to enfotce critical
constitutional and statutory rights, patticulaily as they relate to Title IX of the
Education Amendments of 1972." We urge the Committee to thoroughly review
this nominee's tecord and to obtain and examine all relevant information on Mr.
Griffith befote making a decision on his confitmation.

After careful consideration of his record, AAUW is concerned that Mr. Griffith’s
publicly stated views on Title IX — especially as the law applies to athletics ~ have
tainted his ability to impartially and independently apply established legal
precedents on this issue. AAUW becatne well acquainted with Mr. Griffith’s
views on Title IX through his visible role on the Commission on Opportunity in
Athletics. Mz, Griffith was one of the most outspoken membets of the
Commmission, which was created in 2002 by Secretary of Education Rod Paige to
evaluate whether and how curtent standards regulating Title IX's application to
athletics should be revised. Mr. Griffith offered the most extteme proposal
considered by the Comimission — to eliminate prong one, the first option undet
Title IX's flexible thes-prong test for determining compliance.” Under ptong one,

! Title XX bars sex discrimination in education programs or activities that receive federal funding, including
athletics programs.

* Schools may use any one prong of Title IX’s three-prong test to comply with the law: 1) Provide athletic
opportunities to male and female students in propertion 1o thejr overall encoliment at the institution; ee 2)
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schools can comply with Title IX by demonstrating that the athletic opportunities
for women and men ate “substantially proporttionate’ to the gender breakdown of
the school’s entollment. Mr. Griffith described his own pmposal - subsequently
defeated by a Commission vote of 11 to 4° — as “1adical,” and noted that it “went
down in flames.™*

Duting the Commission heatings, Mr. Griffith also bad some disparaging things
to say about the circuit courts that have upheld the substantial proportionality
prong and the thtee-prong test, comments that cleatly and publicly conveyed his
disagreement with both the coutts’ and the Depattment of Education’s
intetpretation of Title IX and its enforcement provisions,

The Commission’s proceedings make public Mr. Criffith's belief that the
ptopoitichality test {s unteasonable, inconsistent with the lahguage of Title IX,
and a violation of the Equal Protection Clause. He openly dismissed the decisions
of the eight Circuit Coutts (evety circuit that has considered the issue) that had
rejected the very arguments he was making. Specifically, during the Washington,
D.C. hearing of the Commission, Mr. Griffith stated, “No one is disputing that
eight cucuxt coutts have upheld the policy interpretations of the Department of
Education.™ He later asserted “the courts got it wrong.’ "

The July 11, 2003 final clarification lettet issued at the close of the Commission
process by the U.S. Department of Education’s Office of Civil Rights (OCR)
ultimately rejected the Commission’s tecommendations, leaving Title IX's three-
prong test in place. The contents of the OCR letter confirmed just how fat outside
the mainstteatn Mt. Griffith’s proposal was, when it stated: “First, with respect to
the three-prong test, which has wotked well, OCR encourages schools to take
advantage of its flexibility, and to consider which of the three prongs best suits
their individual situations. .., Each of the three prohgs is thus a valid, alternative
way for schools to comply wlth Title TX.™

AAUW members are concerned that, if given a lifetime tenure on the D.C.
Circuit, Mt. Griffith would be in a position to setiously undettnine Title IX and
jeopardize the progress it has made for women and gizls across the country. We
belleve the information available regarding M. Griffith’s record raises setious

4 A,

Demonstrate a history of continually expanding athietic opportunities for the d sex; or 3}
Dernonsteate that the available opp ities meet the { and abilities of the unda\mpresemed sex.
* Transcript of January 30, 2003 hea.ﬁng of the Commission on Opportunity in Athletics, p. 115
* Tr:msmpz of January 30, 2003 hearing of the Commission on Oppertunity in Athletics, p. 249.
S Transeript of the January 29, 2003 hearing of the Commission on Opportunity in Ax.hieucs p. 248,
5 Transcript of the January 30, 2003 hearing of the Commission on Oppom:mty in Athletics, p. 27.
? Purther Clarification of Intercolleginte Athletics Policy Guidance R g Title IX Compliance, a letter
from Gerald Reyuolds, Assistant Secretary for Civil Rights, US. Depmmem of Bducation, ]uly 1] 2003.
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concetns about whether he is an appropriate candidate for a lifetime appointment
to this nation’s second most powerful fedetal court.

AAUW believes the country as a whole would be far bettet served by the
nomination and confirmation of tmainstream, moderate judges who will respect
legal precedents such as those that protect civil and constitutional rights. These
issues affect millions of Ameticans, yet the majority of such cases nevet reach the
U.S. Supteme Coutt. As aresult, AAUW believes the application of curtent legal
precedent at the federal circuit court level is of critical itnpottance in preserving
these rights.

The D.C. Circuit Court is particulatly significant, second only to the U.S.
Supreme Court in influence over policy issues. It has exclusive jurisdiction over
ot only appeals from the D.C. Disttict Coutts, but also ovet sotne tax ahd fedetal
regulatory agency appeals. It thus establishes precedent in ateas that affect
Ammericans in vety significant ways. Unfortunately, in light of M. Griffith's
performance on the Title IX Commission, AAUW is very concerned that he will
find it difficult to enforce critical constitutional and statutory rights when they
differ with his own well-defined, publicly stated views.

AAUW strongly urges the members of the Judiciary Committee to conduct a
thorough investigation of Mt Gtiffith’s recotd, including the Title IX concetns
we have outlined above. We also urge the Committee to tefrain from passing
judgment on his nomination until that inquiry—and the record—is complete.
Only then can a full and infonmed decision be made on this important, lifetime
appointment.

If you have any questions, please contact Lisa Maatz, Director of Public Policy
and Government Relations, at 202/785-7720, or Lynsey Mottis, Government
Relations Manager, at 202/785-7730.

Sincerely,

.

74‘7 i P
Nancy Rustad Jacqueline E. Woods
President Executive Director

[=H Senate Judiciary Comimittes

1111 SIXTEENTH 5T. NW, WASHINGTON, DC 20036 202/785-7700 FAX 202/872-1425
email infe  2suw.org hpi/Awww.asuw.org
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ShawPittman ue

A Limited Liability Partnership Including Professional Corporutions ‘WALTER ]. ANDREWS
703.7710.7642
walter.andrews@shawpittman.com

June 22, 2004
1A FACSIMILE

The Honorable Otrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Ditksen Senate Office Building
Washington, DC 20510

Dear M. Chairman:

T write to inform the Senate Judiciaty Committee of my strong suppott fot the judicial nomination of Thomas
Griffith to the United States Court of Appeals for the District of Columbia Circuit. I have known Tom for
over 15 years and cannot think of anyone who has more integrity and character and is better qualified to sit on
this Court. Through our professional association, I am intimately familiat with Tom's litigation experience and
abilities.

Tom first worked with me as an associate at Wiley, Rein & Fielding and, later, I had the privilege to be his
pastner, at'the samie firm: Tom's approach to the practice of law always invoked the highest ethical and
professional standards and he wis 2 role model for those who strived to practice with such a degree of integtity
and professiopalism.

T have since left Wiley, Rein & Fielding, and am now a partner and Co-Chair of the Litigation Practice, at Shaw
Pittman, but I have stayed in touch with and followed Tom's careet, and my confidence in and respect for his
abilities and strength of character have not changed. I wholeheartedly support his nomination and urge the
Committee to do the same. .

If I can be of a.ny assistance to the Committee in this process, by answering any quéstions or providing any-
additional details, please do not hesitate to contact me.

Sincerely youts,
Walter J. Andrews
cc: The Honotable Patrick J. Leahy (via facsimile)
Rasking Member, Commmittee on the Judiciiry
United States Senate
152 Ditksen Senate Office Building

Washington, DC 20510
‘2022249516

Office of Legal Policy (via facsimile) .
N hington, DC
United States Department of Justice n:,sn::rf :szginia

202-514-5715 New York
Los Angeles
1650 Tysons Boulevard Mclean. VA 22102-4859 703 770 7900 Fax:703.770.7901 www shawnittmon com London
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June 27, 2004

via facsimile: 202-228-1698

The Honorable Orrin G. Hatch -
Chsirman, Comunittee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Re: C nfirmation of Thomas Griffith to the U.S. Court of Appeals for the D.C. Circuit
Dear Mr. Chairman:

T write to support the confirmation of Thomas Griffith as a judge on the D,C. Circuit Court of Appeals. 1
am 3 professor of law at the J. Reuben Clark Law School, Brigham Young University, where, among
other classes, I teach courses in feminist legal theory and race and race relations. My research centers
primarily around gender and citizenship issues. Prior to becoming a law professor, I practiced
administrative law with Covington & Burling in Washington, D.C. for fhree years. In 1992, I graduated
magna cum laude from Harvard Law School.

T have known Tom in both personal and professional capacitics since the summer of 1990, inNorth
Carolina, Washington D.C., and Utsh. With more than a decade of interaction in mind and my feminist
convictions at heart, { can best describe Tom as fair. His commitment to faimess is exactly what will
malce him an excellent judge as he patiently and openly listens to the cases and issues presented fo him."
On nurnerous occasions, Tom bas been instrumental in bringing to the J. Reuben Clark Law School
different speakers, inchwding Grepory Craig, former White House Special Counsel during the Clinton
impeachment, and most of the still-living individuals who served as Solicitor General of the United
States. ] have been impressed by the wide range of view points those speakers represent and their
1nequivosal respect for Tom, despite their differing political views. Tom engages both people and ideas
with uincammon faitness and respect.

Tom and 1 have differing views on some significant political issues, which should make my endorsernent
of him particularly valuable. ‘Whatever our political differences, I am convinced that Tom will be a judge
who carefully engages with the issues before him. 1am convinced of that both because of my long
interaction with him and because of the people with whom Torn chooses to associate. In his service to
our shared religious commumnity, Tom hes the opportunity to staff various organizations with individuals
of his choosing. He chose a tough-minded feminist to serve with him. He chose a professor with
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significant liberal cornmitments to serve with him. Tom sought out individuals with independent minds
and spirits and excellent credentials rather than those who would simply agree with him. He will offer the
same equal opportunity as a judge, both in the cases he bears and to the people he hires. When equal
opportunity issues have arisen on campus, 1 have felt completely comfortable calling Tom directly to
express my thoughts and concerns. He listens, evaluates, and acts with good judgment.

Jf T can be of any further assistance in supporting Tom's confirmation to the D.C. Circuit Court of
Appeals, I would be happy to do so.

Sincerely,

Kif Augustine-

Professor of Law

J. Reuben Clark Law School
Brigham Young University
Provo, UT 84602

Voice (801) 422-3712

Fax (801) 422-0390

ce: The Honorablc Patrick J. Leahy
Ranking Member, Committee on the Judiciary
United States Senate
152 Dirksen Senate Office Building
Washington, DC 20510

via facsimile: 202-224-9516

Office of Legal Policy

United States Department of Justice
Main Justioe Building

950 Pennsylvania Avenue, N.W.,
Washington, DC 20530-0001
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£45 South 200 East, Suile 310 « Sait Lake City, Utsh 84111-3834
Telephone: B01-531-9077 » 1-800-688-5077 » Fax: B01-631-0860

July 2, 2004

Hon. Orrin G, Hatch

Chairman, Judiciary Comunittec
United States Senate

224 Dirksen Senate Office Building
Washington, D. C. 20510

Via Fax: 202-228-1698
Dear Senator Hatch,

1 an writing to confirm representations made by this office in response to
inquiries regarding our policy on the appropriatencss of activities engaged in by
persons scting as general counsel in the state who are otherwise not licensed to
practice law in Utah.

Those whe engage in the practice of law in Utah must be licensed by the
Utah Supreme Court through the Utah State Bar. There is no general counsel
exception rule which allows persons who serve in such positions to practice law
without licensure. We are aware of the variety of duties performed by persons who
engage in general counsel activities and understand tbat the duties they regularly
perform may or may not actually involve the type of advice or counsel which would
constitute what has historically been interpreted as the practice of law.

To those general counsel who cannot aveid eircurnstances which approach or
may cross that line, we have consistently advised that under such circumstances they
should directly associate with lawyers who are licensed in the state and on active
status. Our palicy has also consistently been that those who follow that advice are
not engaged in the unauthorized practice of law.

Sililcercly,

ﬁohfc, Baldwin

Executive Directoy

ce; Debra J. Moore, President
U.S. Department of Justice Office of Legal Policy

Thusmnkjed/baich

www utahbar.ory
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June 28, 2004

The Hoporable Orrin G. Hatch
Chatrman, Committee on the Judiciary
United State Senate

224 Dirksen Senate Office Building
‘Washington, D. C. 20510

RE:  Thomas Griffith, Esq., Nominee
Dear Mr. Chairman:

Tt is with & sense of responsibility and honor that this letter supporting the nomination of
Thomas Griffith to the United States Court of Appeals for the District of Columbia is written.
Having worked in D.C. for approximately ten years, the last four at the Supreme Court of the
United States, I realize the importance of this appointment to the D.C. Court of Appeals. Itis
also with a knowledge of the long hours that justices spend in the decision-making process that I
send this recomunend.

Mr. Griffith is 2 man of outstanding moral character who has served in a number of legal
positiops with dedication and commitment. His service to the United States Senate as legal
counsel is commendable. He has filled other professional assigoments with equal dedication.
My association with Mr. Griffith has been since he came to Brigham Young University as its
General Counsel, a little less than four years ago. Since that time, he has been involved in the
Human Resources/General Counsel monthly meeting, where issues facing all segments of the
BYU campus community are discussed. He has beén vocal in his support of Title VII of the
Civil Rights Act and of Title IX of the Education Amendments. His standard is to be fair and to
be conscientious in the review of all issues. He is committed to resolving positively those issues
surrounding discrimination, especially those involving women and minerities,

1 appreciate this opportunity to give my support to Mr. Griffith. Should you or any member of
the committee desire to contact me for fuxther infoxmation, I can be reached at 801-422-6878 or
by fax at 202-422-0306. My einail address is delora-bertelsen@byu.edn.

Singgrely,

Delora P. Bertelsen

Managing Director

Employee Relations and Equal Opportunity
Brigham Young University

CC: The Honorable Patrick J. Leahy, Ranking Member of the Comaittee on the Judiciary
Office of legal Policy
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‘The University of lowa
Carver-Hawkeye Arena
Towa City, 1A 52242-1020

July 9, 2004

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate )

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman:

1am writing to you to support the nomination of Thomas Griffith to the United States Court of
Appeals for the District of Columbia. Ihad the good fortune to serve with Mr. Griffith on the
Commission on Opportunities in Athletics which was appointed by Secretary Paige.

During more than a year of frequent meetings and hearings, I came to admire Mr. Griffith’s
insight as well as his wisdom. Tom is very committed to equal access, equal opportunity and to
all of the principles which are embodied in Title IX. Ialso found Tom to be highly devoted to
ensuring that the intentions of the authors of the law were not misinterpreted.

I believe that Tom’s role as the father of five daughters provided the basis for his fervent desire
to guarantee fairness, however, he also understands that equitable treatment must extend to all
who are affected by the law.

L'have found Mr. Griffith to be considerate, thoughtful and open-minded in his review of
potential outcomes. Further I believe that Mr. Griffith contributed significantly to the dialog
regarding Title IX and was instiumental in shaping the eventual report which forwarded 15
recommendations that were unanimously adopted by the Commission. Mr. Griffith is
exceptionally committed to the preservation of the progress which Title IX has afforded and to
the advancement of equal opportunity for all Americans.

I'would be happy to provide further information if requested by you or your committee.

Sincerely,

Robert A. Bowlsby
Director

RAB/mo
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Thamas W. Brunner
202.719.722%
thrupner@wif.com

June 22, 2004

VIA FACSIMILE

The Honorable Omrin G, Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
‘Washington, DC 20510

Dear Senator Hatch:

I am writing to. endorse in the stropigest possible terms the nomination of Thomas B,
Griffith, Bsquire to the United States Court of Appeals for the District of Columbia
Circuit. Iworked with Tom Griffith for many years at Wiley, Rein & Fielding as
hands-on litigating lawyers working together on large commercial lawsuits. He and
I exchanged ideas, edited each others drafts and jointly formulated strategy on
numerous cases. I know Tom to be anexceptional lawyer, snergetic, dynamic and
intelligent in the representation of his client but simmltanecusly thoughtful, carefusl
and judicious. He is also a caring, engaged member of the larger community and
served as a commitied member of our law firm -~ and of all of the institutions he
has ably served. He would be a credit to an already distinguished bench on the DC
Cireuit.

T offer these views from the perspective of a life-long and politically active
Democrat. While Tom and I don't always agree on partisan political issues, I have
the highest regard for his integrity and for his open-mindedness, Asajudge, he
would approach each case without prejudice, with a willingness to be educated
about considerations he did not previously understand and a rock-solid commitment
to fairneas. He is precisely the kind of legitimately Republican, thoroughly
distinguished and philosophically mainstreamn judicial nominee that the country
should receive from this White House -- and regrettably in some instances has not.
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June 22, 2004
Page 2

Please let me know if I can pmvidé any further information.
Thank you for considering my views,

Sincerely, .

J%W\Co G, M/ﬂ

Thomas W. Bruner

cc: The Honorsble Patrick T, Leahy (via facsimile)
Office of Legal Policy (via facsimile)

a3
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‘ [104.343.2300

Fune 18, 2004

VIA FACSIMILE (202-228-1658)
The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman:

1 am writing in support of Thomas D. Griffith’s nomination to the United States Court of

Appeals for the District of Columbia. By his temperament, n, and integrity, Tom is
extraordinarily well qualified for the position, and I hope the Committee will act expeditiously
on his nomination.

T have known Tom for nearly fifteen years and have at different times been both a
colleague and client of his. We first worked together in a Charlotte, North Carolina law firm
many years ago, More recently, while he served as the Senate Legal Counsel, { was a frequent
client of Tom's as an attorney for the Sepate’s Permanent Subcommittee on Investigations and
then the Governmental Affairs Committee. I turned to Tom and his office for assistance on
many issues, including enft and interpretation of Committee subpoenas, extraordinary
writs to secure the testimony of incarcerated witnesses, and testimonial privileges asserted by
witnesses. Tom always provided fair, timely, thoughtful, and good advice. I might add that Tom
is a delightful, welcoming friend. In short, Tom is an unusually well-qualified candidate
professionally and personally. :

Though I am five years now removed from Capitol Hill, I recall that Presidential election
years can create problems for the consideration of appellate court nominees. I am delighted,
therefore, that the Committee is scheduled to hold 2 hearing soon on Tom’s nomination, and I
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urge the Committee to vote Tom’s nomination out promptly thereafter. It would be an
unfortunate irony if factors unrelated to his many merits held up the nomination of someone who
served the Senate so faithfully and well.

Very truly yours,
HFEILMS MULLISS & WICKER, PLLC

NS Gh—

John H. Cobb
“ce (via faesimile):

The Honorable Patrick J. Leahy

Ranking Member, Committee on the Judiciary
United States Senate

152 Dirksen Senate Office Building
‘Washington, DC 20510

202.224.9516

Office of Legal Policy )
United States Department of Justice
Washington, DC

202.514.5715
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COMMUNITY RIGHTS COUNSEL
EARTHJUSTICE

November 15, 2004

The Honorable Orrin Hatch

Chairman, Senate Committee on the Judiciary
United States Senate

Washington, DC 20510

The Honorable Patrick Leahy

Ranking Member, Senate Committee on the Judiciary
United States Senate

Washington, DC 20510

Re:  Nomination of Thomas B. Griffith to a Lifetime Position on the
U.S. Court of Appeals for the District of Columbia Circuit

Dear Chairman Hatch and Ranking Member Leahy:

As you review and decide upon the nomination of Thomas B. Griffith to a lifetime position on
the United States Court of Appeals for the District of Columbia Circuit, please consider the
attached letter and include it in the record of the Committes on the Judiciary and the Senate.
This attached September 23, 2002 letter' explains, on behalf of the more than one million
members of 16 national environmental organizations, how the D.C. Circuit’s unique jurisdiction
makes the court the second most powerful environmental court in the country, surpassed only by
the Supreme Court; and expresses the affirmative standards that the Senate should apply in
exercising its constitutional advise-and-consent responsibility for judicial nominations.

On behalf of Community Rights Counsel and Earthjustice, we also encourage the Senate to
review fully and carefully whether, during the last six years, Mr. Griffith has inappropriately
disregarded his obligation to maintain an active law license in the jurisdictions in which he
practiced, and whether he has practiced law without a valid license. Particularly with respect to a
nominee to the DC Circuit, these considerations raise serious issues that should be fully explored
in the Senate confirmation process.

! September 23, 2002 Ietter from Community Rights Counsel, Defenders Of Wildlife, Earthjustice, Endangered
Species Coalition, Environmental Defense, Environmental Working Group, Friends of the Earth, National
Environmental Trust, Natural Resources Defense Council, Oceana, Physicians for Social Responsibility, Scenic
America, Sierra Club, Southern Utah Wildemess Alliance, U.S. Public Interest Research Group, and The Wilderness
Society to The Honorable Charles E. Schumer, Chair, Judiciary Subcommittee on Administrative Oversight and the
Courts, regarding the Subcommittee’s hearing on "The D.C. Circuit: The Importance of Balance on the Nation's
Second Highest Court."

1625 MASSACHUSETTS AVE., NW, SUITE 702 WASHINGTON, DC 20036-2243
T: 202.667.4500 F: 202.667.2356 E: eajusdc@earthjustice.org W: www.earthjustice.org
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November 15, 2004
Griffith Letter
Page2 of 2

Thank you for consideration of our views on this nomination to a lifetime seat on this critically
important court of appeals.

Sincerely yours,

Doug Kendall
Executive Director
Community Rights Counsel

Glenn P. Sugameli
Senior Legislative Counsel
Earthjustice

Attachment

CC: Members, Senate Committee on the Judiciary
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COMMUNITY RIGHTS COUNSEL - DEFENDERS OF WILDLIFE
EARTHJUSTICE - ENDANGERED SPECIES COALITION
ENVIRONMENTAL DEFENSE - ENVIRONMENTAL WORKING GROUP
FRIENDS OF THE EARTH - NATIONAL ENVIRONMENTAL TRUST
NATURAL RESOURCES DEFENSE COUNCIL - OCEANA
PHYSICIANS FOR SOCIAL RESPONSIBILITY - SCENIC AMERICA
SIERRA CLUB - SOUTHERN UTAH WILDERNESS ALLIANCE
U.S. PUBLIC INTEREST RESEARCH GROUP
THE WILDERNESS SOCIETY

September 23, 2002

The Honorable Charles E. Schumer, Chair
Judiciary Subcommittee on
Administrative Oversight and the Courts
United States Senate

Washington, DC 20510

RE: Hearing on "The DC Circuit: The Importance of Balance on the
Nation's Second Highest Court.”

Dear Senator Schumer:

On behalf of the more than one million members of the national environmental
organizations listed above, we are writing to thank you for holding this important hearing
on the importance of balance on the U.S. Court of Appeals for the District of Columbia
Circuit.

In July 2001, many of us wrote to you and other members of the Senate Judiciary
Committee urging careful scrutiny of the environmental record and views of nominees
for lifetime positions on the federal judiciary. The judges appointed to the federal bench
over the next few years will dramatically affect the level of public health and welfare and
environmental protection in this country for several decades. We explained that
environmental protections long thought secure are now in jeopardy in the federal courts.
Certain federal judges have been too willing to place their own personal policy
preferences above the intent of Congress as expressed in our landmark environmental
statutes like the Clean Water Act and the Clean Air Act. A few more judges out of this
mold will tip the balance in courts across the country and roll the clock back further on
important national environmental protections.

These concerns are particularly important when it comes to appointments to the DC
Circuit. The DC Circuit is empowered to hear most cases challenging environmental
rulings and regulations issued by the Environmental Protection Agency (EPA), the
Department of the Interior, and other executive branch agencies. This unique jurisdiction
makes the court the second most powerful environmental court in the country, surpassed
only by the Supreme Court.
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September 23, 2002
Environmental Group Letter
Page 2 of 3

Today, the DC Circuit is a deeply divided court. This divide is illustrated by the razor-
thin margin by which the court declined to review a panel ruling in American Trucking
Association v. EPA, 175 F.3d 1027 (1999}, that struck down Clean Air Act protections
against soot and smog promulgated by EPA to prevent an estimated 15,000 premature
deaths each year. As the panel dissent pointed out, the Court's ruling ignored "the last
half-century of Supreme Court nondelegation jurisprudence.” Indeed, the panel was
reversed in 2001 by a unanimous Supreme Court.

The DC Circuit is also an increasingly unreceptive forum for environmental plaintiffs. A
recent empirical study conducted by Professors Christopher Schroeder and Robert
Glicksman found that in the 1990's pro-industry claimants experienced a five-fold
increase in their success in challenging EPA's scientific decision making. Over the same
period environmental claimants saw their success rate decrease by 20%. (For more on
these cases and these statistics see the enclosed chapter on the DC Circuit from a report
entitled Hostile Environment: How Activist Federal Judges Threaten Our Air, Water, and
Land).

With 4 vacancies on the twelve member DC Circuit, President Bush has a historic
opportunity to shape this critical court. We have urged the President to honor his promise
to nominate judges who will respect the constitutionally mandated judicial function of
interpreting—rather than making—the law.

The Senate's constitutional advice and consent role is as important as the President’s in
filling vacancies in the third branch of government, the judiciary. We believe that, in
carrying out that role, the Senate must ensure that judicial nominees are subject to the
highest standard of scrutiny and, at a minimum, should be required to demonstrate the
qualities of integrity, wisdom, fairness, compassion and judicial temperament.
Accordingly, we urge you to vote to confirm only those nominees who:

1. Demonstrate a respect for the policy decisions made by elected representatives to
protect the public health and welfare and our natural resources as reflected in our
environmental laws;

2. Demonstrate superior qualifications for the position;

3. Bring an objective, balanced approach to decision-making; and

4. Demonstrate a commitment to protecting the rights of ordinary people and do not
improperly elevate the interests of the powerful over those of individual citizens.

We also urge you to ensure that each nominee affirmatively establish his or her
qualifications for the critical and esteemed position of federal judge. No President has a
mandate to appoint to the federal courts judges who are or may be hostile to laws
protecting the environment and the public's health and welfare. The mere absence of
disqualifying evidence in a nominee's record should not constitute sufficient grounds for
confirmation.
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September 23, 2002
Environmental Group Letter
Page 3 of 3

We strongly urge you to reject any nominee who would place his or her own personal
policy preferences above the explicit Congressional mandates for protection embodied in
our environmental laws. Thank you again for holding this timely and important hearing
and for considering our views on the DC Circuit.

Sincerely,

Doug Kendall
Executive Director
Community Rights Counsel

Martin Hayden
Legislative Director
Earthjustice

John R. Bowman
Legislative Counsel
Environmental Defense

Sara Zdeb
Legislative Director
Friends of the Earth

Alyssondra Campaigne
Legislative Director
Natural Resources Defense Council

Karen Hopfl-Harris

Legislative Director/Staff Attorney
Environment and Health Program
Physicians for Social Respousibility

Pat Gallagher

Director, Sierra Club Environmental Law
Program

Sierra Club

Anna Aurilio
Legislative Director
U.S. Public Interest Research Group

William Snape
Vice President of Law and Litigation
Defenders of Wildlife

Beth Lowell
Policy Analyst
Endangered Species Coalition

Richard Wiles
Senior Vice President
Environmental Working Group

Kevin S. Curtis
Vice President, Government Affairs
National Environmental Trust

Ted Morton
Federal Policy Director
Oceana

Meg Maguire
President
Scenic America

Larry Young
Executive Director
Southem Utah Wildemess Alliance

Leslie Jones
Staff Attorney
The Wilderness Society
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The Honorable Orrin G Harch
Chairman, Committee on the Judiciary
United States Senare

224 Dirksen Senate Office Bullding
Washington, DC 20510

June 22, 2004

Dear Mr Chairman

| am an American drizen living in London. 1 am a registered democrar and view myself as a
moderate liberal. As a US, lawyer, 1 maintain a keen interest in our country's judidal and
legislative process. As Exscutive Director of the International Bar ‘Assaciation (IBA), I warch
these same developments from the perspective of the infernational cornmunity. Thus, the
appointment of a judge ro the U.S. Court of Appeals for the Districs of Columbia Circuir, viewed
by many as the most infliential lederal court, is of inmense imporrance fo me.

Wirth this background in mind, 1 an henored to wrire this letrer in support. of the nomination of
Themas Geiflith o the DC Gircuit Court, § have kiiown Towm for over ten years and worked with
him directly when [ wax Excantive Dircetor of the American Bar Associution’s Central and Fun.
European Law Iunitimive (GEEWI) and be served on GEELI's Advisory Board. During tny
association with Tom while in Washingron DG, | aune 10 know bim as an-exsraordinary person
in 80 many ways. Tom’s honcsty Was irreproachable and his sense of fairnesy when dealing with
people was iaspiring.

In a political environment defined more by pernidous attacks and acrimonions debate, Tom
Griffith always strives for a different approach. Rather than eschew diversiry, Tom embraces it
Instead of disregarding opposing views, he stens 1o them. While others erect walls thas
reinforce political division, Tom builds bridges that lead to greater undemstanding and
acceptance. e i neither verbose nor belligerent and his selfeffadng anitde easily disarms
people. These characteristios are anmensurable.

People instinctively trust Tom Griffith as a person and they will respect him w a judgge. Clrizens
of different. economic backgrounds, religions, ethnic gronps, and petirical convictions will
consent o hiy judicial authotity, not hecuse of thy power of bis position, bt because of his
unwaveting commitment w whan ix just and lawdul. The duty of a judge is to admissster jusice
according (o Juw, withour fear or favor, and without vegard to the wishes or polj&y of the
yoverning majority, Tom Gritlith will ferventy adhere 1o this principle. As is namaml in a
democrady, people will por slways agree with Tom's decisions from the berich. Twill certainly not
always agree with those decision. However, there will nover be a question as to the vevacity
behind thern. | suspre for any jndge, rhis-ype of acknowledgement by so many woubkd be the
pinnacle of biv or her judicial career. There is no doobt i my mind that Tom will achieve this
mitestona,

271 Regent Siraat, London W1B 240, United Kingdom lal: +44 (0)25 7825 1206 Fax: +44 (0)20 740D D456 www.lbanet org
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Tom Gritlith will make an unprevedented contribution to our conntry as a judge and it moral
principle is the foundation of Lw, then he will serve itwell,

Please do not hesitare o cotnact me it [ can provide you with any further ndighrs regarding
‘Tom’s nomination,

Sincercly,

Qezg

Mark S. ENix
Execurive Director
Toternwioval Bar Assodation

ce 'The Honorable Untrick |, Loshy

Office of Legal Policy, United Statea Department of Justice



XATHY D. PULLINS
Assecigtr Dean
J. Reuben Clark Law School

BRIGHAM YOUNG UNIVERSITY
342 JRCEB

PROVO. UTAH 84602-8000

(8o1) 422-5576 / raX: (8o1) 422-0389

June 28, 2004

The Honorable Orrin G. Hatch
Chainman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman:

We are faculty and administrators at the J. Reuben Clark Law School who wish to endorse
Thomas B. Griffith’s nomination to the D.C. Circuit Court of Appeals. It has been our good
fortune to associate frequently with Tom since he became general counsel at Brigham Young
University on August 1, 2000.

Tom brought a rare blend of professionalism and personable style to his role. Early in his
service, he met with a number of us at the Law School to discuss better ways to serve us as a
college and ideas for bringing prominent legal figures to speak to our students. In every
interaction, we found him inclusive and respectfiil of all perspectives; indeed, he has specifically
sought our counsel on a number of important issues.

In specific instances of which we have personal knowledge, he has fought for proxﬁotion and
recognition of women, including ethic minorities. His support has been vigorous even when
faced with substantial administrative roadblocks.

Tomn has been equally supportive of wornen students. For example, as soon as he learned that
Justice Sandra Day O’Connor had accepted the invitation to be the University’s Forum speaker,
be contacted us to brainstorm about ways to allow large and small groups of female law students
to meet with Justice O'Corinor. Using his position as a member of the President’s Leadership
Council, he was able to facilitate several meetings between Justice O'Connor and women law
students,
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In our experience, some men in similar roles are not comfortable working with women as
colleagues. Tom, on the other hand, seeks out and respects women's opinions. Indeed, if every
person in university administration were as evenhanded on gender issues as Tom, Title IX and
other ameliorative measures would be moot.

Thank you for the opportunity to allow us to share our high regard for Tom.

Very truly yours,

Constance K. Lundberg /é Katherine D. Pullins Mary H. Hoagland
Associate Dean Associate Dean Assistant Dean
Professor of Law ’

Cc: The Honorable Patrick J. Leahy

Ranking Member, Committee on the Judiciary
United States Senate

152 Dirksen Senate Office Building
Washington, DC 20510, and

Office of Legal Policy
United States Department of Justice
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Wiley Rein & Fielding e
. Laura A, Foggan
June 22, 2004 202.718.3362
Hoggan@wif.com
VIA FACSIMILE

The Honorable Orrin G, Hatch
Chaitman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Support for the Confirmation of Thomas B. Griffith

Dear Mr. Chairman:

1 write in support of the confirmation of Thomas B. Griffith for an appointment to the
United States Court of Appeals for the District of Colnmbia Circuit. Before accepting
his current position as Assistant to the President and General Counse! of Brigham
Young University, Tom Griffith was a partner at Wiley, Rein & Fielding LLP.

At Wiley, Rein & Fielding LLP, 1 worked with Tom Griffith both before he
became counse] to the U.S, Senate and when he returned from that post to our firm
until he went to Brigham Young University. Not only were Tom and I colleagues
at the firm, we worked closely together on a variety of legal matters for clients of
the fitm. From these expericnces, I know that Tom Griffith possesses the
competence, as well as the temperament and demeanor that are sought after in a
judicial nominee, He is a role model for all of us in his consistently positive
outlock and collegial attitude, Accordingly, I am pleased to support his
nomination to the U.S. Court of Appeals for the D.C. Circuit.

Very truly yours,
Seen i gp
Laura A. Foggan

¢c:  The Honorable Patrick J. Leahy

Ranking Member, Commities on the J udiciary

Office of Legal Policy
United States Department of Justice
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June 28. 2004

Via Facsimile (202) 228-1698
The Honorable Orrin G. Haich
Chairman, Committee on the Judiciary
Unirted States Senate
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman:

This letter responds to recent newspaper articles and editorials that have addressed
Thomas B. Griffith’s service as Assistant to the President and General Counsel at Brigham
Young University without being a member of the Utah State Bar, We feel thar our service as
former Utah Bar Presidents, and as Utah attorneys who frequently work with in-house general
counsel, makes us uniquely qualified to comment on the issue.

While there is no formal "general counsel" exception to the requirernent that Utah
lawyers must be members of the Utah bar, it has been our experience that a general counsel
working in the state of Utah need not be a member of the Utah bar provided that when giving-
legal advice to his or her employer that he or she does so in conjunction with an associated
attorney who is an active member of the Utah bar and that said general counsel makes no Utah
court appearances and signs no Utah pleadings, motions, or briefs.

We cannot opine on whether Mr. Griffith lived up to this standard, but wanted to
provide the Committee with our perspactive on this matter.

We would be pleased to answer any questions you or any member of the United States
Senate Comrmittee on the Judiciary might have.

G . Rtare

1% @

Charles R. Brown

Se ariels -
ﬁa\“— By
Ra I@)ryer

De¢nnis V. Haslam

600625.1
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HOFSTRA UNIVERSITY

Schoot. o Law
Facury June 29, 2004

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Bmldmg
Washington DC 20510

Re: Nomination of Thomas B. Grittith
to the United States Court of Appeals
for the District of Columbia Circuit

Dear Mr. Chairman:

This letter has been prompted by news reports that Thomas B.
Griffith is being criticized for having practiced law in the District of
Columbia and in Utah without a license. When [ read those reports, I
telephoned Mr. Griffith to get the facts. Based on thase facts, it is my
opinion that the criticisms of Mr. Griffith are without merit and are
irrelevant to his confirmation as a federal judge.

Briefly, my qualifications to expsress an opinion on this issue
are the following. I have specijalized in lawyers’ and judges’ ethics
for almost four decades. During that time, I bave been invited to
testify before the Senate Committee on the Judiciary several times,
and have frequently testitied as an expert witness on lawyers® and
judges’ ethics in federal and state courts. In addition to teaching
professional responsibility at Hofstra University Law School, I have
lectured on the subject twice a year for the past quarter of a century at
Harvard Law School. In 1998, I received the American Bar
Assnciation’s Michael Franck Award, the highest professionalism
award conferred by the ABA, which was given for “outstanding
contributions to the field of professional responsibility” and “a

12)1 HorsTra Unrversty ¢ HEMPSTEAD, NEW YORK 11549
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lifetime of original and influential scholarship in the field of lawyers’
ethics.”

1 first met Mr. Griffith in January of this year, at a dinner party
with seven other people present. He and I talked for about an hour at
dinner, and since then we have exchanged reprints of articles. That is
the extent of our acquaintance. Although Mr. Griffith has irnpressed
me as highly intelligent and conscientious, [ am hxmtmg this opinion
to the ethical issue that bas been raised.

" Inmy opinion, the issue relating to Mr. Griffith’s practice
without 4 licensc has no relevance to whether the Senate should ™ -
- confirm his nomination 1o the D.C. Circuit. First, Mr. Griffith’s
failure to maintain his bar dues in the District of Columbia showed no
disrespect for the rule, but was the result of oversight and the
apparent lack of notification by the D.C. Bar. Second, while
practicing as general counsel for Brigham Young University, Mr.
Griffith made no court appearances and acted at all times in
conjunction with one or more members of the Utah bar.

Third, and most important, the requirement of membership in a
particular bar is not in itself 2 rule of ethical professional conduct. At
worst, the requirement is one that has been characterized as a
lawyers’ “guild rule” (like minimum fee schedules and restrictions on
advertising), designed to restrict competition. At best, on the other
hand, the requirement of a license is intended to assure that one who
holds himself out to the public as & lawyer is indeed competent to
serve as a lawyer. In that regard, there is no question about Mz.
Griffith’s competence, which is the only ethical issue that is material
here,

In the District of Columbia, Mr. Griffith had in fact been a
member of the bar in good standing; the only problem was a
temporary lapse in the payment of dues, which he promptly remedied
when he becams aware of it. He thereby once again became, and

2
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rcmains, a member of the D.C. bar in good standing. Neither the har
nor anyone else has ever questioned Mr. Griffith’s competence to
praclice law.

In Utah, Mr. Griffith’s bar status ‘was known to Brigham -
‘Young University, the only client for whom he did work as a lawyer.
His legal work there was always in association with one or more
members of the Utah bar, and he never appeared in court. Neither the
bar nor anyone else has ever questioned Mr. Griffith’s competence to
practice law.

The issue for the Senate, of course, is Mr, Griffith’s fitness to
serve as a federal appellate judge. Matters of judicial ethics are
critical to that determination, and the most important concern of
judicial ethics is ' whether a judge can be impartial. See M.H.
Freedman & A. Smith, UNDERSTANDING T.AWYERS’ ETHICS, Chapter
10 (“The Impartial Judge”) (3" ed., 2004). I am aware of nothing
copcerning Mr. Griffith - - and certainly not the bar license issue — that
raises any question whatsoever about his ability to render impartial
justice to litigants who would appear beforc him.

I therefore respectfully urge that the Committee and the Senate
disregard the irrelevant issue of bar membership, and focus instead on
the true merits of Mr. Griffith’s quahﬁcanons to serve as a federal

appellate judge.
Respectfully submitted,

e T

Monroe H. Freedman
Professor of Law

cc: The Honorable Patrick J. Leahy
ve; Office of Legal Policy
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June 24, 2004

VIA FACSIMILE: 202-228-1698

The Honorable Orrin G. Hatch
Chairman, Commitiee on the Judiciary
United States Senate

224 Dirksen Sepate Office Building
Washington, DC 20510

Re: Thomas B. Griffith
Dear Myr. Chairman:

T am writing = letter in support of the nomination of Thomas B. Griffith to the DC
Court of Appeals. 1 am currently Cheirman of the International Section of Kirton &
McConkie, a Salt Lake City law finm, I was previously head of the International Law
Department of the Bristol-Myers Squibb Company in New York City.

For the last two years, I have been a close personal associate of Tom Griffith. We
have discussed in detail his work at BYU and his nomination to the Bench. Ihave come
to know that Tom is & man of great integrity, incredible intellect and considerable skill.

On behalf of this firm, I strongly recoramend confirmation of Tom’s nomination.
v The country will be extremely fortunate 1o have a Judge of his caliber.

Sincerely,

KIRTON & McCONKIE

Chow Savmsa

Conan P. Grames
Chairman, International Section
CPGlwtc
cc (via fax): The Honorable Patrick J. Leahy
Office of Legal Policy, United States Department of Justice
Thomas B. Griffith
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June 21, 2004

Re:  Thomas B. Griffith

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

1 strongly support the President’s nomination of Mr. Thomas B. Griffith to
serve as a judge on the United States Court of Appeals for the District of
Columbia Circnit. I urge the Judiciary Committee to approve his nomination
promptly and to forward his name to the full Senate for a prompt confirmation.

I have known Mr. Griffith for more than twenty years. We met in law |
school when he was a class behind me at the University of Virginia. He was an
outstanding student and served on the law review. Asa member of the Managing
Board, I had the chance not only to review Mr. Griffith’s work, but to hear others
talk about him. He was widely regarded by his peers and by members of my class
as the most well-rounded and thoughtful, and possibly the brightest, miember in
his class. We enthusiastically selected him to serve on the Articles Review Board
following our graduation. ' ' p

During our respective careers, I have had many opportunities to see Mr.
Griffith in action both professionally and personally. We both practiced in
Washington, D.C. for several years. We often discussed the most important legal
and judicial issues of our time. He was keenly interested in the health of our -
nation’s government, and in particular our judicial system. Tom’s commitment to
public service led him to serve as Chief Counsel to the Senate during the late
1990’s and to accept his present position as General Counsel of Brigham Young
University, even though he could have made a lot more money continuing in
private practice, where he had established himself as an outstanding litigator and
partner at Wiley Rein & Fielding.
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As 2 judge, Tom will be a careful and thoughtful interpreter of law,
without an ounce of judicial activism from either side of the political divide. He
is an unusually gifted writer, who will be able to write opinions that are to the
point, understandable and useful for the parties to the case and for others that need
to rely on them for precedent. He is deeply comumitted to the rule of law and in
particular our Constitution and our system of government, can be expected to
interpret laws and not to substitute his views for those of Congress, and will have
a strong respect for precedent and honest reasoning. He is also a man of
impeccable integrity and high ethics; if I bad to entrust my life, liberty, property
and ability to pursue happiness to any single person, I would gladly entrust them
to Tom Griffith because I have complete confidence in his wisdom, intelligence,
goodness and honesty. :

I am a partner and head of the Financial Institutions Group at Davis Polk
& Wardwell. During my career, I have had the privilege of working closely with
some of our nation’s best judges. Iwas a law clerk to Chief Justice Rehnquist, the
year before he was confirmed Chief, and clerked for the Honorable J. Clifford
Wallace the year before. I worked with Mike Luttig, now a judge on the U.S.
Court of Appeals for the Fourth Circuit, when he was an associate in the
Washington, D.C. office of Davis Polk. I was a roommate in college with Jay
Bybee, who is now a judge on the U.S. Court of Appeals for the Ninth Circuit. As
a result, I have had the privilege of closely observing many judges in action both
before and after becoming judges. ‘I have understandably developed views about
the sort of qualities that make a judge great, and Tom Griffith has all 'of those
qualities. : ' ’

The District of Columbia Circuit needs another excellent judge. I cannot
think of a more highly gualified, better candidate, for that position than Tom
Griffith. , :

AN

I therefore urge the Senate Judiciary Committee to approve his nomination
promptly, and forward it to the full Senate for a prompt confirmation.

Very truly yours,

Randall D. Guynn %?/
cc: The Honorable Patrick I .'Lcal'xy

Office of Legal Policy, Department of Justice
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). REUBEN CLARK LAW SCHOOL
BRIGHAM YOUNG UNIVERSITY

341 JRCB
PROVO. UTAH 84602-8000
(801) 422-4274 / FAX: (Bo1) 422-0389

June 29, 2004

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510 '

via FAX: 202-228-1698

re: Thomas B. Griffith, nominee to the United States Circuit Court of Appeals for the
District of Columbia Circuit

Dear Mr. Chairman:

1 understand questions are being raised concerning whether Thomas Griffith may have,
been in violation of Utah State Bar regulations because he has not been admitted to practice law
in Utah while serving as Assistant to the President and General Counse] to Brigham Young
University. Iwould like to share my perspective regarding Mr. Griffith and the Utah Bar. 1
have been a member of the law faculty at BYU since June 1974 and served as dean of the Law
School for the past fifteen years, stepping down as dean on June 1, 2004. I served as chair of the
search committee which recommended Mr. Griffith to the President of the University for
appointment to his present position. Ihave been a member of the Utah State Bar continuously
since 1972. Throughout the fifteen years of my service as dean of the Law School, I served as an
ex officio member of the Utah Bar Commission and for many of those years served as a member
of the Bar’s Committee on Admissions to the Bar.

1. The fact that Mr. Griffith was not a member of the Utah Bar was, of course, well
known to all relevant decision makers when he was recommended for and hired as Assistant to
the President and General Counsel to BYU.
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2. Brigham Young University is the largest private University in the United States and

maintains its-central campus in Provo, Utah. In addition to its Provo campus, the University also
has a major campus in Hawaii and smaller campus locations in Washington, DC; London,
England; Jerusalem, Isracl; and Nauvoo, Hllinois. In addition, the University maintains a wide
variety of programs in many locations throughout the world. Many of its students are eamning
credit toward graduation while living temporarily in several states and many foreign countries.
The University offers courses of study to students located throughout the world who receive
instruction and study materials on-line via the internet. The University maintains an alumni
organization which has local chapters in scores of cities in the United States and abroad. Its
athletic teams and performance groups regularly perform in many states and in foreign countries.
The University's world-wide presence is strikingly similar to a major corporation which
conducts business in many states of the United States and throughout the world. A lawyer who is
employed as General Counsel to such an entity and who provides legal and other services only to
his or her employer is obviously not licensed to practice law in every jurisdiction where the entity
has suppliers, customers, or shareholders or where its advertisements may reach. 1view BYU’s
Assistant to the President and General Counsel in exactly the same situation in regard to his bar
membership.

3. During the many years I served on the Bar Admissions Committee there were,
discussions in the Committee about a wide range of related bar admissions issues including, as
examples, multi-jurisdictional law practice, admission on motion, reciprocity mles governing bar
admission, attomey examinations, and the status of corporate in-house lawyers working in Utah.
Some of these issues were brought to recommendation for action by the Bar Commission. The
question of license requirements for in-house corporate lawyers was never felt to have a high
enough priority to warrant more that brief discussion although it was generally acknowledged
that many in-house lawyers located in Utah were not members of the Utah Bar. No
recommendation was ever made by the Committee that these lawyers should be prosecuted for
nnauthorized practice of law. Given the number of important bar membership issues confronting
the Committee, it is not at all surprising to me that the corporate counsel “issue” was not viewed
as a matter warranting enforcement action. The American Bar Association and many state bar
associations, including Utah, are currently developing formal recommendations regarding the
above mentioned issues. These recommendations recognize, among other things, the reality that
many entities’ legal needs reach across state boundaries and national borders. They also
acknowledge the existing customary practices of many state bar associations, including Utah,
with respect to the licensing requirements of in-house counsel.

4. It is my belief and understanding that Thomas Griffith has been meticulous in adhering
to the advice given by Utah Bar Counsel that he be closely associated with Utah lawyers when
delivering legal advice. Furthermore, I believe that Mr. Griffith has conducted his professional
service to his sole client, Brigham Young University, in a completely appropriate manner in all
regards and consistent with common practices of general counsel to large U.S. entitics who
conduct multi-state and international activities.
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Thank you for considering these views. If I can be of additional belﬁ, please let me know.

cC

Very truly yours, :

H. ReesE Hansen ) )

The Honorable Patrick J. Leahy

Ranking Member, Committee on the Judiciary
United States Senate

152 Dirksen Senate Office Building
Washington, DC 20510

via FAX:202-224-9516

Office of Legal Policy .
United States Department of Justice
via FAX: 202-514-5715
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Steven F. Huefoer

Assistant Professor of Law &
Legisiation Clinic Director

Direct Line: 614-292-1763
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June 21, 2004

BY FACSIMILE AND FIRST CLASS MAIL

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Re: Thomas B. Griffith

Dear Mr. Chairman: i o

kam writing in wholehéarted support of the nomination.of: Thomas B,,Gﬁffm toboa judge
on the United States Gourt of Appeals for the District of Golumbia Circuit., 1 have knows Tom since
the fall of 1995, when 1 began working for him as an Assistant Senate. Legal Counsel in the Office
of Senate Lpgal Counscl.. Forhe.next four years, untihTom comppleted his service as Senate Legal
Counsel in 1999,1 worked closely avith bim ona-daily basis.- After I deparied the Senate in,2000 to
begin teaching law at the Ohjo State Uniyersity, I have continued to keep-in regular touch with.Tom
and to follow his-work at Brigham Young University. Throughout my association with him, L have
found Tom to bo acarcful, reflective thinker with hoth a thorough grounding indegal principles and
the ability to appreciate the practical impact of those principles. -1 have every confidence that he will
be an outstanding judge and a dedicated public servant.

As you know, the Office of Senate Legal Counsel is a small office, notwithstanding the wide
range of matters that it handles. During all of my time working there with Tom, the office consisted
of no more than four attorneys. Thus, it was essential to our success that we work well together, both
in our professional dyties and in our interpersonal relationships; -Tom was an effective leader who
took the time to understand issues completely. . In devoting himself'to producing the highest quality
product, Tom was both. assiduous inhis own wark and attentive to. the views and expertise of his
staff. Furthermore, the. office: was- frequently called: upour to; provide . nentral legal adyice in
connection with politically charged matters. In this potentially challenging cqntext, working with
Tom was always a delight. . Tom worked especially closely, and amicably, with. thc,Deputy ‘Senate
Legal Counsel to get the law right, notwithstanding often contrasting political views. 1. .,

Tom also was ,wonderful at setting a collegial tone in the office; .-Of ,&ou,rsa, prm s
professionalism «in. conducting the ‘Scnatr’s -legal work conmbuicd to, thxs ;;mega,h;y.  But
complementing bis legal judgment and professional skill werc Tom’s characteristic thoughtfulness

Drinko Hall ¢ 55 W. 12th Avenue » Columbus, OH 43210-1391
Phone 614-292-2631 » Fax 614-292.1383 {Admin. Office)
Fax 614-688-4202 (2d FL. Fac.) e 614-292-2035 (3d FL. Fac.) » 614-688-8422 {4th FL Fac.)
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and warmth. His response to the occasional personal crises of members of the office staff provided
additional evidence that Tom is a caring and humble person who leads by example.

Tom is exceptionally well-suited to serve on the bench. In all my interactions with Tom, I
have found him to be both wise and temperate. In addition, he is a person of great integrity who
strives to treat everyone justly. Having once myself served as a judicial clerk on the D.C. Circuit,
1 can easily picture Tom as a judge there. Not only will ke relate well with his colleagues and help
to build the court as an institution, but more importantly he will serve with wisdom and fairness in
resolving matters before the court. 1hope the Committee on the Judiciary will quickly recommend
his confirmation to the full Senate.

Please feel free to contact me if I can provide further information.

Sincerely,

~SEFH L —

Steven F. Huefner

cc: The Honorable Patrick J. Leahy, Ranking Member, Committee on the Judiciary
Office of Legal Policy, United States Department of Justice
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Glenn E Ivey

June 18, 2004

The Honorable Orrin G. Haich
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
‘Washington, DC 20510

Dear Chairman Hatch:

I Writé this letter in support of Thomas B. Griffith’s nomination to the United
States Court of Appeals for the District of Columbia Circuit. I believe Mr. Griffith is an
exceptional nominee and would make an excellent judge.

During Mr. Griffith’s tenure as Senate Legal Counsel, I served as Democratic
Counsel to the Senate Banking Committee and, subsequently, as Counsel to Senate
Democratic Leader Tom Daschle, - Although Mr. Griffith and 1 have different party
affiliations and do not agree on all political matters, I leamed during the Senate’s
Whitewater and Campaign Finance Reform investigations that Mr. Griffith took sericusly
his oath of office. Even when we were handling sensitive and politically charged issues,
he acted in a non-partisan and objective manner. He offered excellent legal advice and
demonstrated sound legal judgment on a variety of complex matters. I believe that Mr.
Griffith has the intellect and the temperament to make an outstanding jurist.

Sincerely,

Glenn F. Ive:

cc: . The Honorable Patrick J. Leahy
The Honorable Paul Sarbanes
The Honorable Tom Daschle
Office of Legal Policy

14735 Main Street, Suite 349M, Upper Marlboro, MD 20772
301-952-4295  gfivey@co.pg.md.us
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UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF THE GENERAL COUNSEL

THE GENERAL COUNSEL

July 2, 2004

The Honorable Orrin G, Hatch
Chairman

Committee on the Judiciary

United States Senate

224 Dirksen Senate Office Building
‘Washington, D.C. 20510-6275

Dear Mr. Chairman:

As the General Counsel of the United States Department of Educationand a
former counsel to the Judiciary Committee, I write enthusiast: cally to support the
nomination of Thomas Griffith of Utah to be a judge on the United States Circuit Court
for the District of Columbia Cireuit.

Tom and [ served together as members of the Secretary of Education’s
Commission on Opportunity in Athletics, which was charged by the Secretary to examine
the Department of Educstion’s enforcement of Title IX of the Education Amendments of
1972, specifically as it relates to intercollegiate athletics.

It is my interaction with Tom during our service on the Commission that causes
me to support his nomination. During the Commission’s months of deliberation it was
quite clear that every member of the Cornmission — including Tom — sirongly supports
Title IX and is immensely proud of the progress brought about by its passage.
Nevertheless there were strong, and sometimes differing, convictions about the
effectiveness of the Department of Education’s enforcement efforts over the years. Tom
was consistently a member of the Commission who was not only willing but also eager to
engage every commissioner’s opinions — listening and deliberating in a thoughtful
manner, in a sincere effort to bridge disagreements and seek consensus where possible.
Tom could often be found during the Commission’s breaks and recesses thoughtfully
discussing testimony with members of the Commission with-whom he had public
disagreervents. Indeed, I was personally involved in a number of conversations with
Tora in which be forcefully but cordially criticized the Department, the entity that]
represented on the Commission.

400 MARYLAND AVE., S.W. WASHINGTON, D.C. 20202-2110

Owr rusaion is 1o ensure egual access to education and sonald 11, » the: Nation.
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In the end, it is impertant to emphasize that the Commission produced a report
containing 23 recommendations for strengthening the Department’s Title IX enforcement
efforts, 15 of which were unanimously agroed upon. Tom was a critically important
factor in ensuring that the Commission could reach such broad consensus on a generally
contentious public policy issue. His erudition, thoughtfulness. courtesy and willingness
to constructively engage commissioners with whom he might have some disagreement
helped prope] the Commission’s work toward the constructive: consensus it ultimately
achicved. These attributes would, of course, serve Tom well as a judge of the United
States Circuit Court of Appeals.

Thank you for your attention to this important nomination and I urge the
Committee’s prompt approval of this most extraordinary public servant.

Very tuly yours,
. !

Brian W. Jones

cc:  The Honorable Patrick J. Leahy
Ranking Member, Commitiee on the Judiciary
United States Senate
152 Dirksen Senate Office Building
Washington, DC 20510

Office of Legal Policy
United States Department of Justice



137

Page 20f5

JUSTICE FOR ALL PROJECT

June 27, 2004

Via Fax (202) 228-2258 & (415) 393-0710

The Honorable Dianne Feinstein
The United States Senate
Washington, DC 20510

Dear Senator Feinstein:

On behalf of the Justice for All Project, our partnering organizations and the hundreds of
thousands of Californians we represent, we write to express our strong opposition to the
nomination of Thomas B. Griffith to the U.S. Court of Appeals for the District of
Columbia Circuit. Through his role as a member of the President’s Commission on
Opportunity in Athletics from June of 2002 to July of 2003, Thomas B. Griffith proved
himself hostile to Title IX, the landmark federal law that prohibits sex discrimination in
education, “numeric measures” of discrimination, and the clearly established precedent of
eight district courts. Indeed, his actions on the commission were, by his own admission,
so “radical” that they “went down in flames.”

The views and actions expressed while Griffith served on the commission, speak to a
larger danger to all Americans’ fundamental civil rights were he to be confirmed. We
have in numerous other recent appointments that nominees who profess to the ability to
leave behind strongly held positions on particular areas of the law in their confirmation
hearings and promise to be open and impartial if confirmed to the bench, are unable to
put their earlier approaches aside in their decisions. It is alarming to think that, should
Mr. Griffith be confirmed, Title IX cases coming before the DC Circuit might be
determined by a Judge Griffith who has already exhibited a strong desire to significantly
weaken this incredibly important statute, particularly because Griffith’s explanations for
his extremism raise significant questions regarding his ability to fairly adjudicate other
cases critical to the health of our democracy. His opposition to what he calls “numeric
measures” even in segregated settings where they act only as a means of measuring
discrimination in the allocation of opportunities, suggest that he is likely to be hostile to
numerical measures in other settings as well. Widespread adoption of Griffith’s view
would threaten our ability to engage affirmative action remedies for discrimination in
employment and contracting as well as our ability to employ statistical evidence in
proving facially neutral employment practices are adversely affecting certain segments of
the population.

Moreover, Thomas B. Griffith’s willingness to explain away the rulings of eight separate
circuit courts upholding Title IX, as “they got it wrong” calls into question his regard for
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precedent and his willingness to uphold those civil rights laws with which he personally
disagrees.

We are also concerned that Mr. Griffiths allowed his license to practice law to lapse for
three years. While we can, for the sake of argument, grant that a “clerical error” could
result in not fulfilling the requirements to keep one’s license active for perhaps a year, it
is difficult to see how a lapse of 3 years indicates anything other than a cavalier attitude
toward the everyday responsibilities and obligations that most people understand they
must attend to.

The Justice for All Project supports a fair and balanced judicial nominating process. We
support the appointment of open-minded federal judges who view the Constitutionas a
living document and share a commitment to the role of the federal courts in protecting
civil rights, individual liberties and the environment, as well as guaranteeing due process,
equal protection of the laws, and the right of privacy and access to justice. We
understand the unique role that the District of Columbia Circuit plays due to the
expanded and special jurisdiction granted to it by Congress and believe that the
confirmation of Thomas B. Griffith would negatively and significantly impact the
precarious balance which now exists on that bench--tilting it far rightward in a way that
neither reflects the beliefs nor serves the interest of mainstream Americans.

Accordingly, we oppose his confirmation to the District of Columbia Circuit Court of
Appeal and urge you to question him closely and vote against him when he comes before

you in committee.

Sincerely,
E ;u,ga,g,\_, Lj)uwa\, Lo

Justice For All Project
Members of the Justice for All Project include:

Susan Lerner, Chair
Commmittee for Judicial Independence
Los Angeles, CA

Candance M. Carroll, Esq.
President

California Women Lawyers
San Diego, CA

Justice For All Project 1920 Marengo St. Los Angeles, CA 90033 (323) 223-4462
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Marjorie R. Sims

Executive Director

California Women’s Law Center
Los Angeles, CA

Mark Hull-Richter
California Groups Moderator
Democrats.com

Orange County, CA

Sharon Gadberry, PH.D. President
NAWBO-San Francisco Chapter
San Francisco, CA

Harriet Rothenberg

California State Public Affairs Chair
National Council of Jewish Women
Long Beach, CA

Ellie Craig Goldstein, President
National Council of Jewish Women/Los
Angeles

Los Angeles, CA

Helen Grieco, Executive Director
California National Organization for
Women

Sacramento, CA

Linda Cianciolo

Chair, Reproductive Rights Committee
San Diego National Organization for
Women

San Diego, CA

Marcos Barron, Director

People for the American Way, Western
Region

Los Angeles, CA

Pam Cooke

Stonewall Democratic Club
Los Angeles, CA

Justice For All Project 1920 Marengo St. Los Angeles, CA 90033 (323) 223-4462
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Bill Lakin, Board Member

Unitarian Universalist Project Freedom of
Religion

Cambria, CA

Marcos Barron, Director
People for the American Way, Western Region
Los Angeles, CA

Eric Gordon, Director
The Workmen's Circle/ Arbeter Ring SoCal District
Los Angeles, CA

Joyce Schorr, President
Womens Reproductive Rights Assistance Project
Los Angeles, CA

cc: Senator Orrin Hatch
Senator Patrick Leahy

Justice For All Project 1920 Marengo St. Los Angeles, CA 90033 (323) 223-4462
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Published Opposition to the Nomination of Thomas B. Griffith
To the D.C. Circuit Court of Appeals

Editorials

Scofflaws Shouldn 't Be Judges, Toledo Blade, June 30, 2004.

A Nominee With No License, The New York Times, June 27, 2004
Expired License, Salt Lake Tribune (Utah), June 27, 2004

Briefly Put..., Roanoke Times & World News (Roanoke, VA), June 23, 2004

Letters to the Editor

Public Will Give Verdict With Its Vote, Susan Lerner, Los Angeles Times, October 9,
2004

Editorials
Scofflaws Shouldn 't Be Judges, Toledo Blade, June 30, 2004.

The White House always refers to each of its nominees for federal judgeships as
"distinguished," but the latest, Thomas B. Griffith, really is different from the others. He's
been practicing law for the past four years without a license.

Mr. Griffith, President Bush's choice to sit on the federal appeals court for the District of
Columbia, has been serving as general counsel at Brigham Young University in Utah,
even though he's not licensed as a lawyer in that state.

And it's not the first time the nominee has ignored legal licensing requirements. He let his
license expire in the District of Columbia for three years in the 1990s, while he was lead
counsel to Senate Republicans during the impeachment of President Bill Clinton.

GOP officials insist these lapses were just technicalities, nothing to disqualify Mr.
Griffith, but the President of the United States should be able to find a better nominee for
a lifetime appointment to a key federal appellate post. Failure to do so will give credence
to the view that Mr. Bush is intent on packing the federal courts with political hacks
rather than people who will impartially interpret the law.

Indeed, Mr. Griffith, 49, a Mormon, is the very model of a "Republican lawyer," which is
how he is described on the Web site of the Republican National Lawyers Association.
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Educated at BYU, he is a 1985 graduate of the University of Virginia law school and has
been a doctrinaire member of the GOP legal apparatus in Washington,

Nothing in his resume would necessarily indicate the propensity to be a scofflaw, if that's
what Mr. Griffith is. But if he was careless about the licensing paperwork, well, that's not
a good quality for a judge who would handle major cases involving the federal
government and regulatory agencies.

For all the partisan hoo-ha about Democratic obstructionist tactics, two-thirds of
President Bush's judicial nominees have been confirmed by the Republican-controlled
Senate. Mr. Bush should be able to find someone who hasn't ignored a basic legal
requirement.

A Nominee With No License, The New York Times, June 27, 2004.

Opposition to President Bush's judicial nominees has often turned on their legal
philosophies, but that is not true of Thomas Griffith. This nominee to the United States
Court of Appeals for the District of Columbia Circuit faces a more straightforward
problem -- he practiced law in two separate jurisdictions without the required license. The
Senate should not confirm him, and it should regard his situation as a reminder of the
need to be vigilant in vetting the administration's remaining nominees.

The Washington Post first reported that Mr. Griffith, the general counsel at Brigham
Young University, had failed to renew his license for three years while practicing law in
Washington, D.C. Mr. Griffith blamed his law firm's staff, but this obligation falls to the
lawyer, not his firm.

Mr. Griffith's troubles grew considerably when The Post reported last week that he had
been practicing in Utah for the past four years without a license. Utah lawyers must have
Utah licenses, unless their work is unusually limited in scope. Mr. Griffith's position as a
major university's top lawyer clearly does not fall into this narrow exception.

The unlicensed practice of law is no small matter, and certainly should disqualify anyone
from sitting on what is often called the nation's second-most-important court. Licensing
puts a considerable burden on lawyers, who must study for bar exams and pay dues, but it
is critical to policing the legal profession. Mr. Griffith has shown a striking disregard for
the rules, and his profession.

President Bush accuses the Senate of acting too slowly to confirm his judicial nominees,
but the opposite is often true. The American people would have benefited from a more
thorough vetting of some of those already serving on important courts. Exhibit A has to
be Jay Bybee, now a judge on the San Francisco-based United States Court of Appeals
for the Ninth Circuit. When Mr. Bybee was nominated, critics warned that he had
dangerous views on civil liberties, but he was overwhelmingly confirmed. Now we know
that as a top Justice Department official, he signed the infamous memo saying torture of
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suspected terrorists "may be justified.” Had the Senate uncovered the memo before his
confirmation, as it should have, Mr. Bybee might not have his lifetime seat on the court.

With the election approaching, the White House may pressure the Senate to confirm
nominees more quickly. This spring, Senate Democrats agreed to allow votes on 25
noncontroversial judicial nominees, and they have been doing so. But the Senate has an
obligation to ensure that no nominees, whether part of that deal or not, are confirmed who
do not meet the high standards appropriate for these important posts.

Expired License, Salt Lake Tribune (Utah), June 27, 2004.

Everybody's done it. Forgotten to renew a driver license or pay their property taxes on
time, Life is hectic, and oversights happen.

Often busy professionals leave life's mundane chores to underlings. Then a clerical error
occurs. Suddenly a high-powered lawyer discovers that the worker bees in his firm fouled
up, and his law license has not been renewed. He gets a notice in the mail, swears under
his breath (or maybe louder), chews out somebody in the office and quickly writes a
check to the bar association to pay his back dues and renew his license.

Hey, it could happen to anybody.

But if you are Thomas B. Griffith, you are not just anybody. You are President Bush's
nominee to the bench of the U.S. Court of Appeals for the District of Columbia Circuit,
generally considered to be the second-most-important federal court in the land after the
Supreme Court of the United States.

When it comes out that your law license in D.C. lapsed for not just one year, but for
three, before you caught the mistake and made it right, people wonder. Is he a victim of
circumstance, 1s he just careless, or does he not take the renewal of his law license
seriously?

And since judges are responsible for disciplining lawyers in their jurisdiction who don't
renew their licenses, should Griffith sit in judgment of others in that situation?
Particularly when he may have practiced law in Utah for four years without a license,
because the lapse of his D.C. license prevented him from getting a reciprocal license in
the Bechive State when he moved here to become the general counsel of Brigham Young
University.

Griffith consulted the Utah Bar Association about his problem, and its officials advised
him that if he was giving legal advice to BYU, he would have to do it in conjunction with
a licensed lawyer. BYU says he has done that.

The Utah Bar also advised him to sit for the local bar exam. He signed up to do that, but
never did. That's understandable, because bar exams are onerous, especially for someone
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who has been out of law school for decades. The local bar is prevented by its rules from
saying whether it is conducting any proceeding involving Griffith for practicing in Utah
without a license.

A clerical oversight should not disqualify someone from being a judge. But this looks
like more than that. It looks like carelessness, or worse, arrogance.

A license is the essence of being a professional. Plumbers and teachers know that, and so
should lawyers.

Playing by the rules is what the law is about. Any lawyer who does not exemplify that
concept in his own behavior should not be on the bench, especially one as important as
the appellate court in D.C.

Briefly Put..., Roanoke Times & World News (Roanoke, VA), June 23, 2004.

President Bush intends to nominate to a federal judgeship the Utah lawyer who provides
legal counsel to Brigham Young University but who lacks a valid law license because he
never took the Utah bar exam.

Thomas B. Griffith, who had to regain his Washington, D.C., law license after it was
revoked for not paying his bar association dues for several years, was nominated last
month for the U.S. Court of Appeals for the District of Columbia Circuit.

Technical legal detail could prove judicially problematic for someone so inclined to
overlook procedural details.

Letters to the Editor

Public Will Give Verdict With Its Vote, Susan Lerner, Los Angeles Times, October 9,
2004.

Today, the only reason we are not subject to the Patriot Act's "indefensible provisions”
("Congress, Read It This Time," editorial, Oct. 4) is that District Judge Victor Marrero
acted the way he is supposed to: independently. Had the case gone before any of the more
than 200 partisan judges appointed and confirmed during the last four years, our liberties
could well be in far greater jeopardy. Would a judge who signed a memo sanctioning
the government's use of torture in contravention of U.S. and international law rule that
the Patriot Act contains indefensible provisions? Such a judge, Jay Bybee, sits on our 9th
Circuit bench today, appointed by George W. Bush and confirmed by the Senate. There
are other ideologically objectionable Bush nominees whose appointments remain
pending, such as William Haynes, also implicated in the torture memo scandal, and
Thomas Griffith, who has practiced law for the last seven years without a license. Yet
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Orrin Hatch, Senate Judiciary chairman, is attempting to force yet more of these
ideological jurists through the Senate despite a long-standing tradition of not confirming
judicial nominees during a presidential election. On Monday, yet another objectionable
Bush circuit court nominee, Susan Neilson, was passed by the Senate Judiciary
Committee. We should be able to protect our Constitution and halt the most egregious
court-packing in the nation's history at the ballot box this fall. In the meantime, Senate
Democrats must do more to help protect our courts from right-wing takeover.

Susan Lemer, Los Angeles
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06/29/2004 16:01 FAX 202 2861 2638 E.L.C. igi002/003

The Honorable Orrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman,

As you consider Mr. Tom Griffith’s appointment, I wish to share my opinions developed
by serving on the Secretary’s- Commission on Opportunity in Athletics. It is my belief
that the cause of equal opportunity in sport has no better friend.

Throughout the work of our commission, Mr. Griffith demonstrated his strong support for
the goals of Title IX and his sense that it compnses a great landmark of civil nghts
Bverything in the work I observed on that commission convinced me of his genuine
concern, and that his frustrations dealt with how the law was too often being applied.

Mr. Griffith’s position as a legal advocate for his university provided him with a close
view of the realities of Title IX implementation, a benefit he shared with the entire
commission. What we all learned in the process was that many of the actions being taken
in defense of Title IX were actually serving to undercut its support in the broader
community.

I was constantly amazed by the suggestions made by those whose ends were not met in
our conclusions, that anybody on that commission lacked a full hearted support for the
intentions of Title IX. It simply was not the case. As a woman and nationally competitive
athlete during younger days, T was particularly amused to hear that I was not a supporter
of women’s participation in sports.

I can remember reading one group’s conclusion about Mr. Grifﬁth, wherein they
dismissed his opinions as uninformed. An egregiously silly statement. In addition to
providing a major university with legal advice on the matter, those of us working with.
Tom on the commission knew him to have five daughters active in sports, several of
whom he had coached in softball himself.

It is not news to you that people will distort another’s intentions in order to advance their
own, and I am sure it is happening to Tom again now. What I can report to you is that
beyond his support for Title IX, which I happened to share, 1 found Mr. Griffith to be
extremely thoughtful, respectful of others” opinions, and possessive of a clear talent for
distilling issues to their essence so they could be acted upon. While I am certain that he
and I would not share an identical philosophy on all matters, I can certainly think of few
people I would trust more than Mr. Griffith with making a well reasoned and balanced
judgment.
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06/29/2004 16:02 FAX 202 281 2638 E.L.C. #003/003;:

1 appreciate your taking the time to read my thoughts regarding Mr. Griffith’s nomination
and would gladly respond further to any questions you may have in this regard.

Sincerely,

Lisa Graham Keegan

Ce: The Honorable Patrick J. Leahy

Ranking Member, Commiittee on the Judiciary
United Siates Senate .
152 Dirksen Senate Office Building
Washington, DC 20510, and

Office of Legal Policy
United States Department of Just
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06/16/2004 15:05:08 Sidley Sidley Page 6

June 11, 2004

BY E-MAIL (Jetters@washpost.com

Editor

Letter to the Editor

The Washington Post
1150 15tk Street, N.W.
Washington, DC 20071

Dear Editor:

We write in response to the June 4% article on the nomination of Thomas
B. Griffith to the D.C. Circuit. We have worked with Tom in a variety of contexts.
Contrary to the Post’s implication, Tom is an outstanding attorney who takes his
responsibilities as a member of the bar seriously. Tom did not receive his D.C. Bar bill
as an attorney for the federal government in 1998. Thereafter, the D.C. Bar sent no
statements either to Tom or to his law firm. As soon as he realized that bills were
unpaid, he paid them. Tom took the common and proper course of action under the
circumstances. This innocent oversight has no bearing on his ability to serve as a judge.

For years Tom has been a leader in the bar and has shown dedication to its
principles. The federal bench needs judges like Tom, an excellent lawyer who is
supported across the political spectrum, including by Dean Michael Young, Steve Umin,
Jim Slattery, Kirk Jowers, Trevor Potter and Gene Schaerr, and law professors Stephen
Saltzburg and Tom Morgan. With them, we support Tom and behcve he has the
intellect and judgment to be an excellent judge.

David E. Kendall
Williams & Connolly LLP
725 Twelfth Street, N.W,
Washington, DC 20005
202-434-5145
dkendali@wc.com

Lanny A. Breuer

Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20004-2401
202-662-5538
Ibrener@cov.com
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SenatorEdward M.Kennedy

o/' V1 ssachuselts

**FACT SHEET ATTACHED**
FOR IMMEDIATE RELEASE CONTACT: Laura Capps / Melissa Wagoner
March 8, 2005 (202) 224-2633

STATEMENT OF SENATOR EDWARD M. KENNEDY ON THE NOMINATION
OF THOMAS GRIFFITH TO THE U.S. COURT OF
APPEALS FOR THE D.C. CIRCUIT

Today we consider the nomination of Thomas Griffith to a lifetime position on
the U.S. Court of Appeals for the D.C. Circuit. The D.C. Circuit is widely regarded as
the nation’s most important appellate court, and it’s often been a stepping-stone to the
Supreme Court. It has a unique role among the federal courts in interpreting federal
power, and has exclusive jurisdiction over many laws that protect consumers, workers’
rights, civil rights, and the environment.

Because the Supreme Court hears only a few cases each year, for many citizens
seeking justice, the D.C. Circuit is the court of last resort.

Mr. Griffith’s record raises concerns about his position on civil rights. He has
proposed what he admits is a Aradical change in the interpretation of Title IX, the
landmark law against gender discrimination in education. As a member of the
Department of Education’s Title IX Commission, he suggested eliminating the well-
established Athree-part test for measuring compliance with Title IX.

That test has been in place since 1979, and has revolutionized opportunities for
women in sports. Every federal court of appeals that has considered the issue has
approved the test, and every Administration B Democratic and Republican alike B has
agreed that the test is valid, and not a quota.

Yet Mr. Griffith pushed the Commission to eliminate the test as illegal. He
argued that all numerical tests are “illegal, unfair, and wrong,” a view that is plainly
inconsistent with established interpretations of Title IX and many other civil rights laws.
It’s vital that anyone confirmed to a life-time position as a federal judge demonstrate a
firm commitment to the rights of all Americans and to the nation’s progress on civil

1
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rights, women’s rights, and individual liberties.

Mr. Griffith’s nomination also raises other troubling issues. I can’t recall any
other judicial nominees who failed to comply with requirements of the bar association
where they practiced law, or whose records raised serious questions about whether they
had been involved in the unauthorized practice of law. These are grave matters, and the
Committee has a duty to consider them carefully.

Mr. Griffith allowed his D.C. bar membership to lapse for three consecutive years
while he practiced law in the District of Columbia, resulting in his suspension for non-
payment of dues. We also know that, in May 2003, the Utah Bar advised him to take the
state bar exam, because he was practicing law as General Counsel for Brigham Young
University. Yet Mr. Griffith never joined the Utah bar, although he continues to practice
law in that state.

Mr. Griffith also gave a false answer, under
oath, to the question on a Utah Bar application of whether he had ever been suspended as
an attorney. He denied ever having been suspended B despite two suspensions from the
D.C. Bar, the second lasting three years.

The American people have a right to know how Mr. Griffith would rule in cases
involving Title IX and other civil rights laws. They have a right to a full explanation of
Mr. Griffith=s failure to obey the basic rules for practicing law.

These issues were not resolved in Mr. Griffith’s previous hearing, and I hope today’s
hearing will provide better answers to these important questions. I look forward to this
hearing and to Mr. Griffith’s explanations.

#Hi

THOMAS GRIFFITH
NOMINEE TO THE U.S. COURT OF APPEALS FOR THE D.C. CIRCUIT

Thomas Griffith is a graduate of Brigham Young University (1979} and the University of Virginia Law
School (1985). He was engaged in private practice as an associate in the N.C. firm of Robinson, Bradshaw
& Hinson (1985-1989), and later as an associate and then a partner at Wiley, Rein & Fielding (1989-
1995), before becoming Senate Legal Counsel (1995-1999). He returned 1o Wiley, Rein & Fielding in
1999, where he remained until becoming Assistant to President and General Counsel of Brigham Young
University in 2000.

Failure to take the Utah Bar Exam and te Pay Required Bar Dues: Thomas Griffith has repeatedly
failed to maintain a Jaw license in jurisdictions where he practiced, revealing, at best, carelessness about the
basic rules that govern the conduct of all lawyers.

¢ Griffith admits that for three years beginning in 1998, he failed to pay D.C. Bar dues and was
suspended from membership in the D.C. bar. During this time, he was practicing law in D.C.
including signing pleadings filed in court.
2
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*  Griffith admits that although he has practiced law in Utah since becoming Generai Counsel of
Brigham Young University in 2000, he never took the Utah bar. He has had several opportunities
to take the bar exam since moving to Utah, and the Utah Bar advised him to take the exam in
2003.

¢ As Griffith acknowledges, Utah law forbids the practice of law in Utah without first joining the
Utah Bar,

Hostility to Basic Interpretations of Title IX, a Landmark Law Against Sex Discrimination in
Education:

* Asamember of the Department of Education’s Commission on Opportunity in Athletics (“Title
IX Commission”) created in 2002, Griffith supported the Title IX Commission’s harmful
recommendations, which were eventually rejected by the Bush Administration.

*  While serving on the Title IX Commission, Griffith made what he admits was a “radical” proposal
to eliminate the “substantial pr